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Civil Action HO. 
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-against~ 
| AMTRACD CORPORATION COMPLALNT 


Defendant. 


SE on 09 oe ee 20 ve op oo on cf ee co MY 


3 
i 
t 
{ 
{ 
| 
i 
! 
§ 
i 
} 
i 
J 
| 
{ 
i) 
i 
j 
t 
' 
t 
i 
‘ 
{ 
$ 
j 
4 
' 
{ 
t 
t 
t 


PLAINTIP?, by its attorneys, Fox Glynn & Melamed, for 


its complaint herein, alleges: 


B 

AS AND FOR A FIRST CAUSE OF ACTION 

le. Plaintiff is a banking corporation orsanized under 
ithe laws of the Federal Republic of Germany, with principal 
offices located at Mainzer Landstrasse 16-24, Frankfurt am Main, 
| Federal Republic of Germany, and defendant is a corporation ‘organ- 
tized under the laws of the State of New York with principal 
| offices located at 2 Broadway, New York, New York. The matter in 
controversy, exclusive of interest and costs, exceeds $10,000. 
| 2. On er about September 30, 1971, plaintiff, through 
its agent, Molkerei J.A Heggle, a comnedities merchant with 
ipgincipal offices in the Federal Republic of Gexrmaay, entered into 
van agreement with defendant, an experienced commodities merchant, 
by which plaintiff agreed to sell and Geliver to defendant 503.8 

edible lactose and to assume all costs of storage 
nid edible lactose through October 20, 1971. 


3. In consideration of plainti 


' 
| ana deliver sa edible lactose 2 warehouse? 


‘Hew Jersey and to assume said storage? Costs, defendant 


wv ) we , Pe 


lpay to plaintiff's agent, American Hank & ‘ust Company, 70 Wall 


|Street, New York, New York, the sim of $95,722. Be 


sai i : efendant, which delivery was accepted by 


| 
| 4. On ot about October 7, 1971, plaintiff did deliver 
| 
{ 


defendant, and did otherwise comply with all terms of said agree- 


e ” 


ent applicable to plaintiff. 
5. Although duly desanded to do so, defendant has 
ailed and refused to pay any part of the $95,722 consideration 
due for the edible lactose purchased by defendant from plaintiff? 
any part of the storage charges for said ecible Lactose for _ 
period commencing October 21, 
G.. As Of Hay 30, L972, E aid 503.8 
October 21, 
and nave 
of dasfendant. 


tift has been 


Hd) Sos es of 


A-C 
plaintiff, acknowledging receipt of warelouse receipts represent- 
ing said edible lactose and granting to American Bank & Trust 
Company, for the account of plaintiff, a security interest in 
said edible lactose. 

WHEREFORE, plaintiff demands damages of cefendant in the 
amount of $114,526.99, together with all storage charges on said 
edible lactose paid by or on behalf of plaintiff’ subsequent to 


May 30, 1972, and interest on said sums and costs, but LESS any 


amounts received by or on behalf of plaintiff in respect of a 


sale of all or part of said edible lactcse prrsuant to an exercise 


of plaintiff's security interest therein. 


New York, New York 


June 7, 1972 


ymond F. Steckel 
A member of the firm of 
Fox Glynn & Melamed 
220 East 42nd Street 
New York, New York 10017 
fol.: €67-3711 


UNITED STATES DISTRICT COURT FOR 
TYE SOUTHERN DISTRICT OF WEW YORK 


BANK FUR GEMBINWIRTSCHAFT 72 Civ. 2har 
AKTIENGESELLSCHAFT, 


-against- 
ANPRACO CORPORATION, 
Defendant. 


er a 


Defendant, by its attorneys, Liebman, Eulau, Robinson 


_& Perlman, for its answer to the complaint herein, alleges: 


FIRST: Denies knowledge or information sufficient to 


| form a belief as to the truth of the allegations contained in 


| corporation organized under the laws of the State of Delaware 


with principal offices located at 2 Broadway, New York, New York. 


‘paregraph 1 of the complaint, except admits that defendant is | 


SECOND: Denies each and every allegation contained in 
2 of the complaint, exceot adnits that cefendant, acting 
egent for plaintiff, agreed to receive edible lactose on a sale 


- return basis, and supject vo passing Canadian hesith a 


Dentes each and every allegation contained in 
ov the comilaint, except admits that defoncant agreed 


,to mike payment to American 3ank and Trust Company when and if 


secount. 


Denies each and every allegation contained in | 
ne complaint. 
{ 

| 


% 


Denies eacn and every ellegaticn contained 
in paragraph 5 of the complaint, except admits that defendant 


= 


has not paid Por the edible lactose, and specifically alleges 


that defendant is not obligated to mace payment therefor. 


sles 


SIXTH: Denies Knowledge or information sufrictent § 


form a belie? as to the truth of the allegations contained . 
paragraph 6 of the complaint, except @enies that plaintiff 
4ts agent has made payment for the account of defendant. 


SEVENTH: Denies each anda every allegation contained 
paragraoh 7 of whe commlaint. 


EIGHTH: With respect to paragrepn S of the com 


plaint, defendant reveats and realleges its responses to each 
ang every allegation contained in parsgraphs 1 t rourhn 7 or the 
compleint with the sane Porce and effect as i? fully set forth 


herein. 


Denies each and every allegation contained 
in paragravh 9 of the complaint, except 2dmits that on or about 
Setober 7, 1971, defendant execuved @ a document entitled “Prust 
Reeeipt"* with Awgerican Banx and Trust Company. 

FOR A FIRST COMPLETE DEFENS=s TO 
CSIINTS ET AND II OF TEE COMPLALGTS: 
Each and every count of the complaint Fails 


to state ymicn reli can be granted. 


WEEREPORE, defendant demands against nlain-g 


tie? cismissing the complaint herein, togetser with costs and 


\ 
, disbursements of this action. 


| Dated, New York, N es: 
September 12, 1972. 


LIEBMAN, EULAU, ROBINSON & PERLMAN ie ee 


Attorneys for Defendant 
By. < f ie /r: “ mS 2 fins oon 
A Member of the rirm 


32 East 57th Street, 
New York, N.Y. 20022 


Telephone: (212) 355-5522 
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Vis : 72 Civ, 2441 
AMTRACO CORP., 
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HON. WHITMAN KNAPP, 
District Judge 


New York, New York 
duly 9, L975 = 10200 acm, 


APPEARANCES: 


FOX, GLYNN & MELAMED, Esqs., 
Attorneys for Plaintiff, 
JOHN R. HORAN, Esq., 
of Counsel 


LIEBMAN, EULAU, ROBINSON & PERLMAN, Esqs., 
Attorneys for Defendant 
LAWRENCE M. ROSENSTOCK, Esq., 
of Counsel 
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(Case called) 

MR. HORAN: Plaintiff is ready. 

MR. ROSENSTOCK: Defendant is ready. 

MP... HORAN: Your Honor, wili you entertain 
an opening statement? 

THE COURT: Yes. 

MR. HORAN: This is an action brought by 
a bank in Germany, a Frankfurt bank, for damages arising 
out of an alleged breach of a contract to purchse some 


inventory, lactose, which is a milk derivative, powdered, 


and the transactions -- 


THE COURT: Is lactose powdered milk? 

MR. HORAN: It isn’t: quite. It ws anyextract 
of whey which is in turn part of milk. The only realistic 
thing to bear in mind is *hat it is a dry powdered sub- 
stance which was stored here in the United States at tha 
time of the sale. 

The plaintiff was acting on the purchase through 
an agent in Europe, in Germany, who arranged the alleged 
sale with the defendant, also through an agent of the 
defendant or through an employee, at least in Europe. 

So that the deal was made in Europe. It was 


to be consummated here in the United States. 


The goods under the contract -- title to the 
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goods were passed by means of a trust receipt here in 
New York, which happened, and defendar signed the trist 
receipt, took title to the goods here in New Jersey, 

and according to the terms of the purchase confirmation, 


which will be introduced into evidence. payment for 


these goods wus to be made by the defendant after having 


the goods pass Canadian health authorities. 

That is the phrasing in the contract of sale. 

The evidence will show that the defendant 
never presented the goods for inspection in Canada and 
repudiated the contract, according to the plaintiff, 
and forced the plaintiff, through its other agent, now 
the American Bank and Trust Company, which held the 
trust receipt, to negotiate other sales of these goods, 
and their documents show a se)ies of smaller sales -- 
this was a bulk sale of 500 metric tons or so -- smaller 
sales over the course of several months, and in the mean- 
time storage charges were incurred by the bank, plaintiff, 
which are specifically under the contract the burden of 
the defendant to pay, and insurance charges, and eventual 
customs duties because the sales were made here in the 
United States. 

Customs duties would not have been necessary 


had the sale been made in Canada because then they just 
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in effect bypass the United States, even though they 
were stored here. 

So this is really a dispute over whether, first, 
that piece of paper, the purchase confirmation, is what 
the plaintiff says it is, & contract of sale, or is it 
what the defendant alleges ir its only defense that I can 
perceive, is it a sale or return contract, where you take 
hold and if you can't sell, you return. 

ft seems clear that it is a straight sale. 

It is also clear under the uniform commercial code that 
a sale or réturn contract means a special, separate 
written contract and the scatute of Frauds applies, 

as does t parol evidence rule. 

In the second aspect of the case, assuming 
liability, the question of how much damage was incurred 
by this breach of contract is, again, under the code a 
question of showing, as we will, the negotiated price of 
sale of these goods after the repudiation by the defend- 
ant and the other incidental damages, which were storage 
charges and customs duties and a fee charged by the 


American Bank and Trust Company, a company who acted as 


the bank's agent. 


The order of proof will be testimony of the 


bank's first agent, the European lactose dealer who made 
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the deal for the bank-- 

THE COURT: That is Meggle? 

MR. HORAN: Meggle. Mr. Baumann has come 
to testify. Mr. Baumann requires an interpreter. He 
speaks Fngilish, but he would iike to have an interpreter. 

fhen the American Bank and Trust Company 
records, which are voluminous, hut which I have reduced 
to schedules, which I hope will be understandable. 

Then I had anticipated calling as a witness 
for the plaintiff in plaintiff's case Mr. Neumann of 
the defendant, who negotiated or signed the contract 
for the defendant. He does not appear to be present. 

Therefore I would call a person of their com- 
pany who is present. 

THE COURT: I assume you have to prove good 
faith efforts to sell? 

MR. HORAN: Yes. That will be demonstrated. 

THE COURT: Does the defendant want to say 
anything at this time? 

MR ROSENSTOCK: Yes, your Honor. 

Initially, hefore I begin, I would also just 
like to apprise your Honor of the fact that there is an 
outstanding magistrate's report on discovery sanctions 


which has just been forwarded to your Honor in the last 
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few days and I am going to prepare a response to that 
whach I will submit to you during the trial. I just 
want to apprise you of that. 

Essentially it is defendant's position that 
when they entered into this arrangement with Meggle, 
the goods had already been in New York and they were 


anxious oO arrange for the disposal because they were 


located in Germany and they came to Amtraco. 

Amtraco agreed to act on their behalf as a 
middleman to dispose of the goods. It was understood 
by the parties that Amtraco was in turn going to sell 
the goods to a Canadian customer and the purchase order 


specifically provided that payment will be made by Amtraco 


to American Bank and Trust, which is the agent of the 
plaintiff in New York, after the goods have passed in- 
spection of the Canadian governmental authorities and 
upon delivery. 

This was the understanding of the purchase 


order and actually on the same day that this purchase 


order was signed Amtraco also signed a purchase order with 


a customer that the parties understood to be in Canada. 
Shortly thereafter the Canadian customer 
informed Amtraco that the man who had signed the purchase 


order was without authority to do so. I think later on 
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he was terminated by that company. 

The deal fell through, through no fault of 
Amtraco's. Accordingly, the conditions precedent of 
the contract were never fulfilled. 

Thereafter Amtraco made several offers to 
attempt to sell the goods again at other places. In each 
intance the plaintiff refused or insisted that even if 
they did sell them, they were liable, plaintiff insists 
that they were liable on the initial contract, and of 
course Amtraco maintained they were not, and this pre- 
sented difficulties in attempting to dispose of the goods 
through Amtraco. 

Of course, plaintiff was at all times free to 
attempt to dispose of the goods in any means they had 
available to them throughout the period. 

But in point of fact what happened is that 
plaintiff had retained the goods in storage for almost 
a year and a half after this transaction fell through, “ 


and since this was a somewhat perishable commodity, the 


storage charges were quite large, and in fact I think 


about 70, 80% of the plaintiff's claimed damages at this 
point relate to storage charges. 
So even assuming that there is any liability, 


which we deny, I think plaintiff's actions in attempting 
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to mitigate damages were commercially unreasonable, 
and Amtraco will also demonstrate that plaintif& could 
easily have disposed of the goods at any time hy other 
means if they had chosen to do so. 
MR. HORAN: Should we proceed, your Honor? 
THE COURTS: Yes. 
Do you understand English well enough to take 
the oath? 
MR. BAUMANN: A little bit. My English is 
so bad that I appreciate the interpreter. 
THE COURT: That makes sense. But vou can take 
the oath unyway. 
DO MLN fe CoRR Bh iS) ZA was duly sworn to 
act as interpreter. 
HANS T BicE. iO BA. Us A NEN, called as 
a witness by the plaintiff, being first duly sworn, 
testified through the interpreter, as follows: 
DIRECT EXAMINATION 
BY MR: HORAN: 
Q Mr. Baumann, by whom are you employed? 
A The employer of Mr. Baumann is the Dairy 
Industry Meggle. 
Q How long have you been employed by Meggle? 


A I have been working for Meggle since the lst 
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of April, 1969. 
Q What is the business of Meqgle? 
A As the name says, Meagle is the milk industry. 
We produce fresh produccts, like butter and cheese. 
That is one of our lines. 
The other is dry products, such as lactose, 
casein. We are Europe's largest producer of lactose. 
Q Mr. Baumann, what is your present position 
with Meggle? 
A I am the manager of sales of one of the depart- 
ments and that is general food products. 
a) Does that include milk products? 
Yes, naturally. 


In the year 1971, what was your position at 


I was the assistant sales manager. 
Where were you stationed? 

A In the main office, in Reitmehring. 

(9) Mr. Baumann, I direct your attention to the 
summer of 1971. Were you at any time during those 
summer months contacted or called by anyone from Bank 
Fur Gemeinwirthschaft which, your Honor, if we may refer 
to as BFG, we will save a great deal. 


A Yes, somebody contacted me. 
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Q In what connection did someone contact you 
from that bank? 

MR. ROSENSTOCK: Your Honor, I would object 
to any conversations between Meggle and BFG. 

THE COURT: This isn't for the truth of the 
assertions. It is just to establish that conversations 
were had. 

MR. HORAN: Exactly. 

THE COURT: Overruled. 

A I was informed by the Bank Fur Gemeinwirthschaft 
that they were the owners of 503.8 metric tons of lactose 
by Dr. Schuster of the bank. 

MR. ROSENSTOCK: I think he is testifying 
to a conversation that he had, not just the purpos 
the contact. 

THE COURT: I assume he is estahlishinyg-- 

MR. HORAN: The relationship between the 
and himself. 

THE COURT: I will allow it for that purpose. 

.@) Did there come a time when Meggle through you 
agreed to perform services for the hank? 

A No. 

.@) Did there come a time when Meggle through you 


made an arrangement of any kind with the bank in connection 
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with lactose, which is the subject cf this action? 

A At first, no. 

9) My question was did there come any time when 
you did make such an arrangement? 

A Not an agreement, but a discussion. 

(9) What arrangement was made in connection with 
the lactose with the bank? 

A The first question of the BFG by Dr. Schuster 
was whether Meggqle would like to purchase these 503.8 
tons from the bank. 

@) And what was your resnonse? 

A Our answer wat no. We sell lactose, the impli- 
cation was our lactose, but we don't huy lactose to sell 
lactose. 

However, we will lend our services in order to 
act as mediators to sel] the lactose for the bank. But 
the stress was on mediating to sell. 

(9) And for this Meggle would receive a commission, 
is that correct? 

A Yes, that is correct. 

10) Did you thereafter undertake to sell the lactose 
for the bank? 

A Yes 


Did there come a time when you had conversations 
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with someone for Amtraco Corporation? 


A Yes, with Amtraco in Rotterdam, Mr. Stam. 


Q What agreement if any did you make with Mr. Stam? 


A We have discussed the prices with Amtraco 
in Rotterdam, as we did in many other companies and 
places, because we had offered it to many other places, 
and all of these discussions were always referring back 
to the Bank Fur Gemeinwirthschaft, to whom we quoted 
the prices that were offered to us. 

Q Did there come a time when the bank and your- 


self agreed on a price to be made with Amtraco? 


A Yes. Mr. Stam informed us that the company 
would pay 19 cents per kilo and also advised us that we 
would be informed of this by the home office in New York 
in writing in what we would call a purchase order. 

THE COURT: That is what Mr. Stam told him? 

THE INTERPRETER: In @ written order, that is 
the literal translation, and I assume this must refer to 
a purchase order. 

Q t show you Plaintiff's: Exhibit 1. for identi- 
fication and ask you if you can identify that document. 

A This let's call the purchase order is dated 
September 30 -- purchase confirmation. It's even stamped 


purchase confirmation. I mean, not stamped, it is a form 
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that is called purchase confirmation by Amtraco. It is 
dated September 30 and has the receipt stamp of October 
1l by the firm Meggle and it is countersigned or, rather, 
initialled by the witness, by me. 

MR. HORAN: Your Honor, I offer that in evi- 
dence, Plaintiff's Exhibit l. 

MR. ROSENSTOCK: There is some writing on 
the bottom which I am not fully able to read. If that 
could be clarified, first. 

MR. HORAN: He is entitled to voir dire, your 
Honor. 

MR. ROSENSTOCK: You can do it. ne 

THE COURT: Are you offering the writing also? 

MR. HORAN: I am offering the document not 
for its apparently superimposed pen writing, =F waid 


explain it, your Honor. 


Q Showing you again Plaintiff's Exhibit ly 


Mr. Baumann, whose handwriting, if you know, is on that 
document, other than the signature? 
A The writing says "To Dr." -- 
Whose handwriting is it? 
It is my handwriting and it says “Copy to Drs 
Freese, Bank Fur Gemeinwirthschaft," and on the same 


date -- on April 10, 1972. 
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This is a note to yourself for your reference? 
Yes. 
MR. ROSENSTOCK: I have no objection with a 
stipulation that that writing was not on it at that time. 
MR. HORAN: Yes, of course. 
THE COURT: All right. Received. 


(Plaintiff's Fxhibit 1 received in evidence) 


MR. HORAN: Your Honor, may I give you a copy 
and show the original to the witness? 


THF COURT: Yes. This is a copy of the same 


Gocument? 
MR. HORAN: Yes, the same document. 
9 Mr. Baumann, looking at the document which 


has been received as Plaintiff's Exhibit 1,does this 


document contain the terms discussed by you with Mr. Stam? 

A It reflects not only the agreement that I made 
with Mr. Stam, hut it also reflects what I agreed upon 
after speaking to the bank about the agreement. 

Q But before receiving this document? 

Before receiving this document,yes. 

(@) Can you explain to the Court your understanding 
of the terms which are stated to be "payment will be 
made by us to American Bank and Trust Company after goods 


have passed inspecticn of the Canadian Government 
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authorities upon delivery"? 

MR. ROSENSTOCK: Your Honor, I object to that 
question. I think that the writing itself is complete. 
I don't think that his conclusions or opinions are 


proper testimony. 


MR. HORAN: Your Honor, I am asking him merely 
to explain, amplify a document which is not altogether 
clear on its face. 

THE COURT: Aren't you conceding that parol 
evidence is admissible then? 

MR. HORAM: No, I am not. I think it is daif- 
ferent to allow some discussion of what a document means 
consistent with the interpretation that we are arguing 
that it has, as long as his testimony doesn't contradict 
the document and talk about a brand new deal. 

I am just asking him to explain rather cryptic 


terms and his understanding of some of those terms. 


THE COURT: I will allow the testimony. 

In many countries it is usual that products, 
and especially products of the food sector, have to be 
inspected by a veterinary or by some governmental agency 
to determine whether such a product may be imported at 
Bane 


For us there was no problem to accept this 
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paragraph in the terms because with this product we 
have produced a food material which we export worldwide 
and for which we have to have no worry at all. 

Q Mr. Baumann, directing your attention to the 
price, in your opinion, was that a good price for the 
lactose market at that time? 

MR. ROSENSTOCK: Your Honor, I object unless 
there is some type of foundation laid that he has the 
knowledge of what the market would be in New York and 
the factors that go into determining whether it is a good 
price, 

I don't think there is any foundation laid for 
that at. all. 

MR. HORAN: Your Honor, it is his business. 

THE COURT: What is the relevance whether it 
a good price or a bad price? 

MR. HORAN: There isn't any immediate rele- 
vance, your Honor, except that there is a contention here 
that later on, when these goods were sold, they were sold 
in a commercially unreasonable manner. 

THE ‘COURT: I will permit you to cross-examine 
or have voir dire on his expertise. It seems to me prima 
facie his occupational duties .yualify him. 


MR. ROSENSTOCK: My only objection was he lives 
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and resides in Germany, he has no knowledae of the 
American market. 

THE COURT: He says he does this worldwide. 
If you want to cross-examine him on that issue -- 

MR. ROSENSTOCK: Thank you, your Honor. 

THRE COURT: You can do Lt .now Lf you want. 


MR. ROSENSTOCK: IT, will wait. 


MR. HORAN: What was the answer? May I 
have the answer to the question? 


A For that one should state first in general 


that milk products and agrarian products in general are 
subject to variations in price. . 

(9) Direct: your attention, to,1971, Mr. Baumann, 
and to the time of this purchase confirmation. 

A At that point in time-- as far as I remember, 
at that point in time there was an overproduction in 


this field in the United States. The price we had 


negotiated and that is reflected in this purchase con- 
firmation reflected the condition of the market at that 
time. 

(@) Mr. Baumann, do you know whese signature is 
at the bottom of Exhibit 1? 

A T am not sure at all, but Since at the later 


point I had to deal with Mr. Neumann, I would imagine 
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or could imagine that that might he Mr. 


ture. 


@) You don't know for sure 


Neumann's 


A 


0) 


3G, 


A 


Q 


19) 


A 


Mr. 


20. 


) 


that date, 


No. 


have his autograph. 


Yes. 


signature? 
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I only have his calling card, 


Did there come a time shortly after September | 


1971 when you met a man named Mr. 


Where did you meet him? 


When? 


Upon the request of the bank I flew to New York 


Did you have a discussion with Mr. 


Yes. 


About 


Yes. 


In New York. 


on the 20th of Octoher? 


I asked you, 


on October 19, 1971 and was picked up at the airport by 


Neumann, who had invited me to his office on October 


the lactose at issué here? 


What did Mr. Neumann say to you on tnat day? 


I have a confirmation about this conversation. 


Mr. Baumann, 
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Neumann's signa- 


MY. 


but I don't 


Yeumann? 


Neumann on | 


if vou would state 


74020 
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for the Court what he said from your recollection. 


concerned, this business had been concluded. 
12) By "this business" you were referring to the 


lactose deal in the purchase confirmation, is that cor- 


A Mr. Neumann said to me that as far as he was | . 
| 
rect? | 


A Yes, I mean the purchase of the lactose which | 
is confirmed in that ee 

Q Going back to when you received the purchase 
order, did you do anything further with respect to the 
purchase confirmation? 


A Yes, I have. I have contacted the bank, and I 


should add that during that time at the bank a Dr. Freese 


was handling the matters of this purchase, and I informed 


Dr. Freese to prepare the documents which then had to be 


forwarded to the bank, which I believe was the American 


Bank and Trust Company, which was handling the purchase 


for Amtraco in New York. 


During my visit to Mr. Neumann it was determined 
that this documertation of the bank's was in the office 


of Amtraco. 


Q Mr. Baumann, after your discussion with 


Mr. Neumann on the 20th did you return to Germany? | 


A Over Canada to Germany. 
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Q Nid you report to the Bank Fur Gemeinwirthschaft 
when you returned? 
A I confirmed the visit to Mr. Neumann's office 
in a letter and I sent a copy of it to the bank. 
(@) Did you have, subsequent to October 20, further 
conversations with Mr. Neumann? 
A Only by Telex and once in a telephone call. 
THE COURT: Mr. Baumann, do I understand that 
in your conversation of October 20 Mr. Neumann confirmed | 


to you that these documents listed on the purchase order ; 


t 
} 


had been received by American Bank and Trust Company? 
THE WITNESS: Yes. 

@) Mr. Baumann, did there come a time when you 
learned that the lactose was-- this is after October 20, 
1971 -- was still in the warehouse and that Amtraco had 
not moved the inventory and had not paid under the con- 
tract, under the purchase confirmation? 

A Yes, I was informed of this by Dr. Freese of 
the bank. 

@) Did you thereafter have a conversation with 
Mr. Neumann about the subject? 

A Yes. We have requested Mr. Neumann several 
times to take a position by Telex. 


Q Did Mr. Neumann state his position by Telex to you? 
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A There were several and every time evasive 


Telexes which stated that he was still in the examining 


stage. 

MR. ROSENSTOCK: Your Honor, I would object 
to that last statement, move to strike it. I think it 
is a conclusion, the word "evasive" particularly. 

If he wants to refer to the Telexes they can 
be introduced. 

THF COURT: That seems to me correct. 

MR. HORAN: I can't control the answer, your 
Honor. I agree that that should be struck. 

THE GCOURT: Yes. Strike it. 

.@) Mr. Baumann, to your knowledge, was the lactose 
ever moved by Amtraco from the NeW temees warehouse? 

A When I was informed by Dr. Freese that Amtracc 
had not undertaken the shipping of the lactose we were 
asked for assistance, suggestions. 

(9) Did you offer advice, suggestions, to the bank 
at that point? 

A We have contacted a business friend, Mr. Silverman 
of PTX Food in White Plains to get in touch with the bank's 
attorneys. 

(a) Was Mr. Silverman known to you to be a dealer 


in lactose? 
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A Not as a dealer in lactose, but as a good 
businessman involved in the milk industry with good con- 
tacts all over the United States. 

(9) Can you tell us ahout when you suggested 
Mr. Silverman to the hank, to your best recollection? 

A Tt must have been in the middle of 1972. 

c@) Thereafter, atter the middle of 1972, did you 
continue to advise the bank on how to dispose of the 
lactcese? 

A No. However, I was informed that Mr. Silverman 
disposed of the lactose in smaller quantities on behalf 
of the bank. 

Q Was it your advice to the bank that the gcods 
should be sold in smaller quantities? 

A No. This was an action taken hy Mr. Silverman, 
who was acting on behalf of the bank, and he assumed that 
by disposing of the merchandise in small quantities he 
could achieve the best price. 

MR. ROSENSTOCK: Your Honor, I object to the 
last part of the statement. He is talking about an 
assumption of Mr. Silverman. 

THE COURT: The answer wasn't responsive. 

MR. HORAN: The answer wasn't responsive. 


Can we see what I asked? 
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THE COURT: You just asked whether he advised 


MR. HORAN: Yes. 
I will put another question. 

Q Did you at any time advise the bank that dis- 
position of this lot was preferable in small quantities? 

A That is auite possible. However, I just do not 
remember. However, at the time -- 

@) Let me interrupt. You don't remember giving 
any advice to the bank about this subject at all? 

A No, I cannot say so 1002. 

0) In your opinion, at the time in 1972, the middle 
of 1972, according to your recollection, and thereafter, 
was it preferable to sell this lactose in small quanti- 
tres? 

MR. ROSENSTOCK: Objection, your Honor. 
don't think it is relevant if he didn't tell anybody. 
It doesn't matter what his opinion is. 

THE COURT: I think he is established suffi- 
ciently as an expert. You may cross-examine him either 


now or later on that subject. 


A It is my view that at the time it was advisable 


to dispose of the merchandise in smaller quantities because 


the market price in general had sunk even further. 
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MR. HORAN: Your Honor, may I have a minute? 
THE COURT: Yes. 
(Pause) 
MR.HORAN: Could you mark this, please. 
(Plaintiff's Exnibit 2 marked for identi- 
Fication) 
QO Mr. Baumann, JI show you Exhibit 2 for identi- 


fication, Plaintiff's Exhibit 2, and ask you if you can 


identify that document. 


A This is a Telex of February 7. 

9) February 7 of what year? 

A 1972, which I sent to Mr. Neumann after a dis- 
cussion with the bank. At the same time I sent the same 
Telex for information also to Mr. Stam in Rotterdam. 

MR. HORAN: Your Honor, I offer this Telex 
in evidence. 


THE COURT: I take it you have a translation 


MR. HORAN: It is in English. 

THE GOURT:. Oh, Lt its in English? 

MR. HORAN: It is in English. Don't ask me why, 
but Le is in English, 

MR. ROSENSTOCK: No objection, your Honor. 


THE COURT: Received. 
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One further question, Mr. Baumann. 
During the year 1972 you testified that the 
lactose market was down, is that correct? 
A 
a) Is that true of the lactose market in the 
United States, was that true of the market in the United 
States? 
A Also. It was aqeneral, worldwide, 
9) But true also of the United States? 
Also in the United States, 
Q Did that situation obtain in the vear 1973? 
A 1f I remember correctly, it lasted through the 
beginning of 1973. 
9) And then prices increased, is that correct? 


A Through 1974 they increased considerably. 


MR. HORAN: I have no further anestions of this 
witness at this time. 

THF COURT: Mr. Rosenstock, do you want a few 
minutes to organize your thoughts? 

MR. ROSENSTOCK: Yes, your Honor. 

THE COURT:~ We will take a short recess. 


(Recess) 
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CROSS- EXAMINATION 
BY MR. ROSENSTOCK: 
Q Mr. Baumann, Meggle's primary business is 
selling commodities, is that correct? 
A Yes. 
Q Do they manufacture commodities as well? 
that also true? 
A Yes. 
(9) Does that include edible lactose such as 
volved in this case? 
A Yes. 
@) Normally Meggle does not act 2s an agent 
anyone's behalf, is that true? 
A No, generally not. 
@) Excuse me. Does not act as an agent? 
No, they don't act as agent. 
THE COURT: Off the record. 
(Discussion off the record) 
Q You testified that you had agreed to an arrange- 
tent with the bank to help them dispose of the lactose? 


A Yes. 


Q Yet Meggle signed the purchase order, that is 


correct, is it not? 


MR. HORAN: Objection. Meggle has not signed 
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any purchase order. 


THE COURT: ie can answer no then. 


MR. HORAN: I didn't want anything to be lost 
in the translation. It is very clear from the document 
itself. 

THE COURT: It seems. so to me. 

MR. ROSENSTOCK: Excuse me, your Honor. 

My error. I am sorry. 

1) Did you receive a copy of the purchase order 
which is Plaintiff's Exhibit 1? 

A Yes, we received the original, not a copy. 

Q Did you note that the purchase order was made 
out to Meggle and not to the bank? Did you observe that? 

A Yes. 


Did you ever advise Amtraco that that was an 


Yes. 

Did you do that in writing? 

Yes. 

What writing was that? 

I have done it verbally and in a Telex, which 
the Court has here. 

You are referring to Plaintiff's Exhibit 2? 


I am looking for the German translation. 


SOUTHERN DISTRICT COURT REPORTERS. U.S COURTHO!'S: 
FOLEY *OUARE NEW YORK NY - “9h ta) 


A-31 


Baumann-cross 26, 
It is paragraph 3, where it states-- paragraph 
3 shows that we are appearing as agents. 


Q Was that the first time that you advised Amtraco 


in writing that you were agents for the German bank? 


A No. If you cared to read the Telex you would: 
note that I said so already during my visit on the 20th 
of October in New York. 

Q But my question to you, Mr. Baumann, was whether 
that was the first time you advised Amtraco in writing 
about this? 

A Yes. 

@) Could you just explain to me exactly 
edible lactose? 

A - Lactose is the carbohydrate of milk. 

Q Is edible lactose different from other types 
of lactose? 

Yes. 

(9) In what ways? Could you describe it? 

A There is a technical lactose which is not as 
pure, there is an edible lactose which has the highest 
purity, and then there is a pharmeceutical lactose which 
has the highest purity. 

Q I think you just said there were two that had 


the highest purity, the pharmeceutical and the edible 
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Is there a difference between those two? 
A There are various criteria, but the edible 
one is the one that we are dealing with. 
THE COURT: He wants to know which is the 
higher purity, pharmeceutical or-- 
THE WITNESS: Pharmeceutical is the purest. 
a) Which type is the lactose here? 


A The one that we are discussing is the edible 


lactose. 

(@) Does Meggle make all various types of lactose 
or do they specialize in edible lactose? 

A All three. 

0 What is edible lactose used for? 

A Among other things, it is used for baby food. 
In a very broad way, it is used in the food industry in 
geneted: 

Q Does it have a wide use? 

Yes. 


It is something that is commonly sold, 


oh, yes. 
@) In fact, edible lactose is sold almost on a 


daily basis, that is correct as well, isn't Lt? 
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Yes. 
It is sold worldwide? 
A Yes. 
@) Is the United States a large market for edible 
lactose? 
A Yes. 
(9) Is the New York area one of the prime market- 
places for the sale of lactose, edible lactose? 
A Not necessarily. It is everywhere where foods 


are processed. 


(a) When the bank first contacted you they informe:i 


you that the lactose was already in storage in the United 
States, is that correct? 

A Yes. 

9) Did they advise you how it came about that the 
lactose was in storage in the United States? 

MR. HORAN: I object on the ground of rele- 
vancy, your Honor. 

MRa. ROSENSTOCK: Your: Honor, I think 1. 2s 
relevant for two purposes. One, I think it is important 
to show the background leading up to this transaction, 
and second, I think the history of the lactose and how 
long it was around will have some bearing on its market 


value and when it could be sold and the circumstances 
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relating to that issue as well. 
THE COURT: IZ. will allow it. He may answer. 
A We do not know how this came about. We re- 
ceived certain information about this. However, I 
never consulted those fises, documents. 
@) ‘oe you recall what any of this information was? 
MR. HORAN: Your Honor, I object to the 
vaguness of that. I don't think it permits one to go 
any further with that. It is rather like a deposition. 
THE COURT: Overruled. 
We knew that we had sold this merchandise to 
a firm called Bauer and that we had our money. 
10) Had whose money? 
A That we had the money and that it had been ac- 
credited to us. 
9) To Meggle? 
A Yes. 
@) You mean the lactose had previously been sold 
to Bauer, is that what you are saying? 


MR. HORAN: Objection. That isn't what he 


Yes, by us. 


By Meggle? 


Yes. 
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THE COURT: I don't see the relevancy of 


MR. HORAN: I don't see the relevancy either. 
I think it is confusing and I don't understand it myself. 

Q Does Meggle maintain an agent or broker on 
its behalf in New York? 

A No. 

@) Did you contact any brokers in New York 
to arrange for the sale of this lactose? 

A Yes. 

Who was that? 

A A whole numberof firms who are dealing in 
lactose and who are also producing lactose and also firms 
who are uSing it. 

0 Both yeu mean? 

All three; agents, producers and users. 

0 In doing this you contacted Amtraco as well, 

is that correct? 
Yes. 
THE COURT: This is before the purchase of it? 
Mi Vit ESS:)  Yesic 

@) Do you know how long approximately the lactose 
had been in storage in New York at the time you approached 


Amtraco? 
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A Not exactly. Maybe six or seven months. 
9) Let me show you these two documents and ask 
you if you recognize what these documents @.%. 
A Yes. Bauer International was the buyer and 
in February the merchandise arrived. I never saw these 
documents, but this is correct. 
MR. HORAN: Your.Honor, I object. He says 
he has never seen these before. 
MR. ROSENSTOCK: I am just using them to 
refresh his recollection. 
THE COURT: You are trying to refresh the 
witness' recollection. I assume you can refresh it with 
a document he has received. 
You might mark it for identification. 
MR. ROSENSTOCK: Yes. 
(Defendant's Exhibits A and B marked for 
identification) 
Q Did you also forward Amtraco a chemical analysis 
of the lactose involved in the purchase? 


A Yes, we have a standard analysis which we 


Q I will ask you if this is the standard analysis 
that you forwarded? 


A Yes, it is. This is part of the documentation 
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which was furnished to Bauer at the time of the sale to 
them. 
Q This in turn was forwarded to Amtraco 

is that cornect? 

From the bank to Amtraco. 

MR. ROSENSTOCK: I offer this into evidence. 

MR. HORAN: It is not clear to me from these 
documents, your Honor, that the same goods are decribed 
On, Chis. 

THE COURT: Why don't you take him on the voir 
dire? We says they are the same. 


MR. HORAN: He has said that? 


Let me ask him a question on voir dire, if 


may. 
VOIR DIRE EXAMINATION 
BY MR. (HORAN: 

() Mr. Baumann, is the lactose described on the 
face of Defendant's A for identification the same 
quantity as was later sold to Amtraco? 

A The addition of these sums should reflect the 
500 and so metric tons. 

Q It is just using a different measurement of 
weight, is that correct? If you add the kilograms on 


the two certific tes of origin, do you come out with the 
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| 
same metric tons? 
A This is gross and the net has not been de- | 
ducted, the tare has not been deducted. | 
Q Mr. Baumann, do you know of your own knowledge 
that the goods described in these two certificates of 
origin are the same goods that are at issue in this law- 
suit between Amtraco and B. F. G.? 
A According to the information of the bank, the 
answer is yes. 
MR. HORAN: I don't see the relevancy of it, 
but. I won't pursue) it. 


THE COURT: Have you got your exhibits pre- 


marked? 


MR« ROSENSTOCK: Yes,your Honor. 


THE: COURT: 


What were the other two exhibits? 


MR. 


ROSENSTOCK: 


The other ones I think were 


initially Gand, i). 


THE COURT: \ALL right. We-wild withdraw A for 


identification and B for identification and re-mark them 


G and t €or identification. | 


(Defendant's Fxhibits G and H marked for 


identification) | 


THE COURT: What are you now offering? 


MR. 


ROSENSTOCK : \Bachiubait 2. 
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MR. HORAN: I object on the grounds of rele- 
vancy, but no other ohjection. 

THE COURT: I will allow it. 

(Mefendant's Exhibit F received in evidence) 

THE COURT: Do I understand, Mr. Baumann, that 
this Exhibit F is the chemical analysis certificate re- 
ferred to in this document, which is Plaintiff's Exhibit 1? 

THE WITNESS: Yes, 21s. 

BY MR. ROSENSTOCK: 

Q In your discussions with Amtraco leading up 
to this purchase order you were advised, were you not, 
that Amtraco was going to sell the lactose to a Canadian 
customer? 

A We noticed this in the confirmation 
purchase. 

Q So you also knew that they were not buying it 
for their own account, for themselves? 

A Yes. 

Q You also knew that Amtraco was only to make pay- 
ment upon delivery, is that correct? 


A No, we didn't know. No, only after the inspection 


the Canadian authorities. 


@) Doesn't that have to be upon delivery? 


Yes, naturally. 
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@) Of course. They would not inspect them in the 
New Jersey warehouse, that is correct, isn't it? 

A Not the Canadian authorities. 

(@) In fact, isn't it also true that you knew Amtraco 
had a particular transaction in mind at the time they 
made this agreement with you? 

A No. 

.@) You knew they would be shipped to a Canadian 
customer though, correct? 

MR. HORAN: Objection. He said he didn't know 
that. He has just asked the question in a different forn. 

THF COURT: It seemed to me it was confusing. 

What did you know about what Amtraco was going 
to do with these goods? 

THE WITNFSS: I had to know that the merchar.dise 
was going to Canada simply because on the purchase con 
firmation it stated that it was) going to be subject to the 
inspection and acceptance by the Canadian authorities. 

VOICE: Incorrect translation. 

MR. ROSFNSTOCK: ‘Excuse me, your Honor. 

VOICE: There was an incorrect translation. He 
did not say “I had to know," but "I had to assume.” 

There is a big difference -- 


MR. HORAN: Your Honor, can we identify that man, 
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ask him to leave? 
THE COURT: Who are you, sir? 
VOICE: I ama friend of Mr. Baumann. 
THE COURT: A friend of Mr. Baumann? 
THE INTERPRETER: I apologize. It is correct. 
Mr. Baumann said "I had to assume." Quite correct. 
In this -case.-=- 
THE COURT: The difference is immaterial. 
@) You also testified that you had a meeting in 
New York with Amtraco with respect to this matter, is that 
correct? 


A Yes. 


(9) And you prepared a letter summarizing your 


discussions at this meeting, is that correct? 


Do you have that letter with you? 
Maybe. 
a) If not, let me show you this. Is this a copy 
of the letter that you forwarded to Amtraco? 
Yes. 
MR. ROSENSTOCK: I would like to offer this into 
evidence. 


Q Is this the original letter that you forwarded 
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That is a copy, my copy. 

Only a copy? 

Only a copy. I sent the original to Amtraco. 
I cannot have the original. 

THE COURT: If we are all agreed it is a copy, 
it doesn't make much difference. 

MR. HORAN: I have no objection. 

MR. ROSENSTOCK: I offer this into evidence. 
This would be Detendant's Exhibit S. 

(Defendant's Exhibit S received in evidence) 
BY MR. ROSENSTOCK: 

9) Mr. Baumann, you testified vefore that at this 
meeting Mr. Neumann told you that as far as he was con- 
cerned the business transaction was concluded, is that 
Correct? 

A Yes. 

1) However, in this letter you stated, as the let- 
ter reads to Mr. Neumann, that he considered the transac- 
tion to be more or lesssettled? 

A Yes. 


Q It wasn't absolutely confirmed at that time, was 


A Mr. Neumann is German and in the colloquial way 


in which we deal I would have assumed that Mr. Neumann meant 
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that it was actually concluded. 

a) put that was just your conclusion though? 

A Yes. 

@) But he told you more or less settled though,that 
is what he told you actually, wasn't it? 

A Ne did not know the specific shipment date and 
that is why more or less. 

@) In that letter on the second page do you also 
mention that you discussed additional sales to be trans- 


acted with Amtraco? 


MR. HORAN: I am going to object to this on 
relevancy, your Honor. 

MR.. ROSENSTOCK: I think this will show the 
nature of the dealings of the parties. 

THR COURT: I think I will allow it. 

(@) These additional sales,again, Amtraco was to 

resell these goods on your behalf? 

MP.. HORAN: Objection to that, your Honor. That 
assumes a legal conclusion. 


Pit (COURT: It is cross-examination. He can 


MR. HORAN: Tt is likely to be misunderstood 


in the translation, your Honor. 
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MR. ROSENSTOCK: Your Honor, if he keeps 
coaching the witness he won't be able to get what the 
witness wants to say. 
A We made business everywhere, including with 
agents. 
9) I notice on page 2 that you quote a price,a 
proposed price of $300 per ton. Do you see that? 
A Yes. 
Q Is that a metric 
A Metric ton. 
O _ How does that price compare with the price of 
the purchase order of the goods sold to Amtraco? 
A At that time I didn't have the actual market 
price in my head. 
Locking at Plaintiff's Exhibit 1, the purchase 
order, the price there is 19 cents per kilo. 


Do you know what that would be in term 


190. 
THE COURT: $190 a metric ton? 
THE WITNESS +1 (iS) that correct? 
Yes, that Lis correct. 
@) This figure of $300 per ton you quote, does that 


represent what you helieve to be the market value at that 
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MR. HORAN: I object, your Honor. We don't 
really know what this refers to and whether these are the 
same kind of goods. 

THE COURT: You asked him whether it was a 
proper price so I usppose this is proper cross-examination. 

A One cannot say whether this was $10 or $20 more 
than the market value. One always tries to work on the 
best price possible. 

(9) By the way, did you ever attempt to sell the 
lactose, the bank's lactose, to this customer Wyeth which 
you refer to on the second paye of the letter? 

A Yes, also, but always only as agent of the bank. 

Wyeth is one of our clients. 

a) Let me just show you this document and ask you 
if you can identify it. 

This Telex must be our Telex because Mr. Jung 
is the head of our sales department. 

(@) This was forwarded to whom? 

A I€ was sent to Dr. Schuster of the Bank Fur 
Gemeinwirthschaft. 


MR. ROSFNSTOCK: I offer this into evidence. 


THE COURT: (What exhibit? 


MR. ROSENSTOCK: Defendant's Exhibit T. 
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MR. HORAN: I have no objection. 
THR COURT: Received. 
(Defendant's Exhibit T received in evidence) 

Q You testified before that subsequently you were 
informed that the transaction Amtraco had with the Canadian 
customer fell through essentially, is that correct? 

A No; I did not say that. 

@) Did you eventually learn that the goods were 
not shipped to Canada? 

A The bank informed us that the merchandise was 
still in the warehouse in New Jersey. Therefore, one 
cold assume that the sale to Canada had not been perfected. 

THE COURT: What bank was that? 
THE WITNESS: The Bank Fur Gemeinwirthschaft. 

fa) Didn't you have some discussion with Amtraco in 
which they advised you that Amtraco's customer in Canada 
was trying to cancel tre purchase? 

A Nos No, E cannot recall, no word from) Amtraco. 

(9) I would just like to read you the third paragraph 
of Fxhibit 2,which is a letter fror vou to Neumann. 

You state, “When phoning with the undersigned 
in Rotterdam on October 17, 1972 you told that your cus- 
tomer in Canada is trying to cancel the order." 


A Oh, yes. 
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You recall that now? 
A Oh, yes. I had a phone call with Mr. Neumann 
in Rotterdam. You remember me, yes. I have been there 
to ask what he did with the order. 
@) Was that the first time that you learned of this 
arpEereuityior == 
A Now-maybe I think so. 
Q You didn't know about it directly or indirectly 
before then? 
A Please repeat the question. 
MR. ROSENSTOCK: Could you read back the ques- 
tion, please. 
Question read) 
A As I said before, I really cannot remember well. 
9) When Mr. Neumann informed you of this did you 
inform the bank, the German bank? 
A Yes. 
@) Did you write them or did you just call them? 
The bank has received a copy of this Telex. 


That was the first time that you advised the 


There have been so many Telexes back and forth 
that one cannot say. 


Q In other words, it is possible that you did not 
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tell them hefore this letter then, you don't know? 


Yes. Actually, the Telex would seem to reflect 


In the first paragraph of the letter -- 
THE COURT: Telex 47>) mean? 
MR. ROSENSTOCK: I am sorry. Excuse me. 

9) In the first paragraph of the Telex, Plaintiff's 
Exhibit 2, you make reference to another Telex dated Feb~ 
ruary 3, 1972. Let me just show you this document and 
ask you if that is the Telex that you were referring to. 

Yes, the answer to the Telex is contained in the 
Telex which you have. 

a) It's also the Telex that you referred to in 

this letter, Plaintiff's Exhibit 2? 


Yes, Telex in each case. 


You received a copy of this Telex, is that cor- 


Yes. 

MR. ROSENSTOCK: I would like to offer this 
into evidence. 

THE COURTS OAS) BXhibLe what? 

Mit. ROSENSTOCK : Exhibie Ya 

MR. HORAN: I have no objection. 


THE COURT: Received. 
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MR. HORAN: I offer only the objection of rele- 
vancy. 
THE COURT: Received as Defendant's Exhibit Y. 
(Defendant's Exhibit Y received in evidence) 
Q Nr. Baumann, did you receive a response from 
Amtraco with respect to that letter, Plaintiff's Fxhibit 
A You mean that Telex? 
9) Yes -- excuse me -- that Telex. 
Yes). fT think se. 
MR. ROSENSTOCK: That would be Defendant's 
EXhibit AA, for identification. 
(Nefendant's Fxhibit AA marked for identi- 
fication) 
MR. ROSENSTOCK: I offer this into evidence. 
HORAN: I have no objection. 
COURT > That is) a different one? 
Ra ROSENSTOCK : It's the same thing. I's 
just that it's the original copy. 
THE: COURT: Exhibit AX? 
MR. ROSENSTOCK: (AA. 
THE WITNESS: May i) nave: tt) back? 
MRi ROSENSTOCK:)) Yes. 
(Defendant's Exhibit «AA received in evidence) 


THE COURT: This was Neumann's answer to your 
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Telex, right? 
THE WITNESS: Yes. 


fe) You testified that there came a time when you 


attempted to help the bank inselling the lactose to other 


customers, is that correct? 

A MeSic 

a) Do you recall when you began to help the bank 
look for another customer to pvirchase the lactose? 

A Shortly after we were informed hy Dr. Schuster 
concerning this matter. 

) You testified before that it was about the 
middie, of L927 

What are you talking about now? 

0 You said you began to look for another customer 
in the middle of 1972? 

A Upon the express desire of the bank we were 
requested to give the nams of possible other clients in 
order to vacate the warehouse. 

THE COURT: The question is when inthe year 1972 
did this happen, what month? 
TEE WITNESS: I don't know exactly. 
MR. ROSENSTOCK: I have no further questions at 
time. 


THE COURT: Any redirect? 
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(Witness excused) 

MR. HORAN: Your Honor, the next witness to be 
called for the plaintiff is from the American Bank and 
Trus’. Company and there are a great deal of documents under 
subpoena. 

tle might benefit by five minutes of conference 
before putting them before the Court. 

THE COURT: Why don't we break now for lunch? 

MR. HORAN: That is all right with me. 

THE COURT: We will resume at 1:30. 


MR. ROSENTSTOCK: I think that woula be a good 


MR. HORAN: That would be fine with me. 


(Luncheon recess) 
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AFTERNOON SESSION 
12 30pm 
THE COURT: Good afternoon. 
MR. HORAN: Your Honor, to begin this afternoon, 

I want to offer into evidence what has been marked as 

Plaintiff's Fxhibit 3 for identification, which is an 

original trust receipt admittedly signed by the defendant 

and to which the defendant has no objection, I understand. 
MR) ROSPUSTOCK: Yes, that's ‘rue. 
(Plaintiff's Exhibit 3 received in evidence) 

(eee Shae EG BO wv (OM ROU VEZ, called as a witness 
by the plaintiff, being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 


BY MR. HORAN: 


0) Mr. Bohorquez, are you appearing here under sub- 


poena served on you on Monday of this week? 
A Yes. 

MR. HORAN: Your Honor, for completeness of the 
record, I have the original subpoena with affidavit: of 
service to submit. 

(9) By whom are you employed, Mr. Bohorguez? 
I am employed by American Bank and Trust Company. 


What is your position? 
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A l1 am Assistant Treasurer for this company. 

@) How long have you been employed there? 

A I have been working with them for fourteen years. 

Q I show you Plaintiff's Fxhibit 3 in evidence 
and ask you if you are familiar with that document. 

A Yes. This is a security agreement that the 
bank use when documents are being released to any company. 

(@) That document has reference to the a.sount of 
the Bank Fur Gemeinwirtschaft, isn't that correct? 

A That's correct. 

Q Were you assigned to supervise or administrate 
that account at the bank? 

A Yes. 

@) Can you teil us when? 

A Well, this particular item was originally handled 
bv somebody else. 

Q I understand. 

A When this person left the bank I took over this 
case, which I believe was in 19 -- at the end of 1973. 
Thereafter I continue handling it. 

(@) This case, as you call it, concerned the storage 
and sale and other problems related to a certain amount 
of lactose, is that correct? 


A That's correct. 
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@) It was your role at the hank to administrate the 
sale of this lactose for the account of the Bank Fur 


Gemeinwirthschaft,is that correct? 


A That's corvect. 

Q You were acting as the bank's agent in that 
capacity? 

A Yes. 

Q Would you describe in general how you proceeded 


in acting under that trust receipt with respect to resale 
of the goods or sale of the goods? 

A The procedure was, in accordance with this bank 
in Germany -- was a company here, I believe the name was 
P.T.X. Food Corporation. They were taking over this mer- 
chaudise in accordance with the hank in Germany. There- 


after the bank in Germany -- 


@) Did you receive instructions to that effect? 
A Yes. 
@) What were you to do as a matter of banking with 


respect to this lactose? 

A We were following instructions from this bank 
in Germany any time they want to sell something of the 
merchandise in the warehouse in our name. 

9) The merchandise was held in your name? 

In our name, 


in accordance with the bank, the 
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3 0) According to your understanding with the German 


bank? 


A 


| 
| 
2 German bank. | 
Yes. 


6 0 Yhen you would release the goods against payment, 


is that correct? 


That's correct. 


: @) Thea dt was your practice to credit the account 


10 of the Bank Fur Gemeinwirthschuft, is that correct? 
Whatever proceeds was coming from the sale 
was being credited to the bank in Gemnany. 


13 Q And accordingly, if you had a charge to the 


bank's account —- 


involved in 


We were paying all the charges 


this, in connection with th:s matter. We were debiting 


that account. 


18 @) Did the bank have a special accsunt for this 


matter? 


20 A They keep only one account with us. 


2) 4 ) So all debits and credits went through this 


account? 
The same acecunt. 
A | 0 Did you yourself havd any dealings with the | 


person who was selling the goods? 
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Yes. That's Mr. Silverman. 
You had conversations with him from time to time? 

A Very often. 

(@) What about with anyone from Amtraco? Did you 
have conversations with anyone from Amtraco? 

A Never. 

Q Pursuant to that subpoena which you were served 
with did you produce here in court a number of documents 
relating to the bank account you have just described? 

A Yes. 

1) I show you what has been marked as Plaintiff's 
Fxhioit 4 for identification and ask you if these are 
photocopies and originals of resale documentation reflecting 
credits to the BFG account concerning, of course, the 
lactose at issue in this case? 

A Yes, that's correct, originals and copies of the 
documents. ; 

MR. HORAN: Your Honor, for the convenience 
of the Court and with the concurrence of counsel for the 
defendant, I am submitting to the Coure photocopies of all 


the originals with a schedule clipped to the top which 


does the mathematics and outlines the pertinent data of 


each. That will be done with each of the groups of 


documents. 
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I offer 4 for identification in evidence. 


MR. ROSENSTOCK: Is the summary part of the ex- 


MR. HORAN: Yes. I would offer the summary 
part of it because it merely repeats the information 
the inside, subject to counsel checking the figures. 
mathematics may not be correct. 

MR. ROSENSTOCK: I have no objection. 

Again, the figures themselves will be subject 
verification. 

THE COURT: Yes. 

(Plaintiff's Exhibit 4 received in evidence) 

MR. HORAN: I have furnished counse! with a 

copy of the summary on the top of that exhibit. 

MR. ROSENSTOCK:. | ves. 

@) With respect to the resale of the BFG lactose, 
were you under any standing instructions in your conversa= 
tions with Mr. Silverman? 

A Yes. 

What were those instructions? 

MR. ROSENSTOCK: Objection, your Honor. A 

conversation between him and Mr. Silverman -- 

MR. HORAN: No, no. I want the instructions 


from the bank to Mr. Bohorqvez. 
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MR. ROSENSTOCK: All raght. 
Instructions from Mr. Silverman, you Say? 
Q No, no. From the Bank Fur Gemeinwirtthschaft. 


A Usually we receive instructions from the German 


hank by Telex and at the same time they were giving in- 


structions from Mr. Silverman. 


Q But you yourself did not give instructions to 
Mr. Silverman? That was my question. 


A After we receive instructions from the German 


Only after that? 
Right. 
©) Was there any standing instruction, is my ques- 
tion, any instruction which didn't vary? 
nN Was : instruction as the fact that Mr. Silverman 
was sellin a this by si.all lot to different people. 
Q That was something that was constant through 
the period? 
A Pxactily. 


(9) I show you what has been marked as Plaintiff's 


Fxhibit 5 and ask you if these documents clipped together 
are photocopies of the storage charge records of the 
bank with respect to the lactose in this case, the originais 


of which you produced here in court. today? 
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Yes, they are copies of the originals. 
MR.HORAN: Your Honor, I offer these under the 
same format of the schedule annexed, the storage charge 
records of the bank for the account of the Bank Fur 
Gemeinwirthschaft, subject again to counsel doing his own 
addition on the figures. 


MR. ROSENSTOCK: Subject to those conditions, 


no objection. 
THE COURT: Received. 
(Plaintiff's Exhibit 5 received in evidence) 
) I show you what is marked as Plaintiff's Exhibit 


6 for identification, which is a collection of photocopies 


of custom broker invoices and bank records concerning 
customs duties, ask you if those are duplicates of the 
bank records with respect to customs duties paid against 
the account of the Bank Fur Gemeinwirthschaft. 
A Yes, they are copies of the original documents. 
MR. HORAN: I offer these documents under the 
same format. 
MR. ROSENSTOCK: Ho objection. 
(Plaintiff's Exhibit 6 received in evidence) 
9) Mr. Bohorquez, I show you Plaintiff's Exhibit 7 


for identification and ask you if these are photocopies 


of original documents in the bank's file for the account 
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of the Bank Fur Gemeinwirthschaft showing brokerage fees 
charged to the Bank Fur Geneinwirthschaft with respect 
to the lactose in this case. 
A Yes, they are copies of the original documents. 
MR. ROSFNSTOCK: No objection. 
(Plaintiff's Exhibit 7 received in evidence) 
Q Mr. Bohorquez, under the trust receipt the 
American Bank paid insurance on this lactose, did it not? 
A That's correct. 
Q And it was invoiced by the insurance company and 
disbursed money against the Bank Fur Gemeinwirthschaft, 1s 


that correct? 


A That's correct. 

9) I show you Exhibit 8 for identification, Plain— 
tiff's Fxhibit 8, and ask you if those are copies of the 
American bank records reflecting a charge to the account 
of the bank for insurance for the period on the face of 
the document. 

A Yes, they are copies of the original documents 


covering insurance. 


MR. ROSENSTOCK: No objection. 
THI. COURT: Received. 


(Plaintiff's Exhibit 8 received in evideence) 


I show you Plaintiff's Exhibit 9 for identification| 


| 
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It is an office copy of a debit to the Bank Fur 
Gemeinwirthschaft in the amount of $1,408. Attached to 
it is an invoice to the American Bank and Trust Company 
in the same amount reflecting insurance for a period 
February 17, 1971 to March 27, 1973 and February 17, 1971 
to April 6, 1973 with respect to some other hags, is that 
correct? 

Yes, that's correct. 

(@) Is this invoice covering the same goods that 
are later under the trust receipt? 

A Yes, this cover the same lactose. 

MR. ROSENSTOCK: No objection.. 
THE COURT: Received. 
(Plaintiff's Fxhibit 9 received in evidence) 

Q I show you Plaintiff's Exhibit 10 for identi- 
fication, which is-an invoice from Freeiaman & Slater Inc., 
to winvoices, and ask you if those are from the records 
you produced here in court today. 

Are those photocopies of records you produced 
here today? 

A Yes, they are copies of the original documents. 

12) Can you say from those documents whether the 
amount of the invoice was debited to the bank's account? 


A Absolutely. 
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It was? 

The German bank was debited for these charges. 

MR. ROSENSTOCK: Your Honor, I have noticed 
that this invlice has Bauer International written on it 
and not the German back. 

Subject to tiie witness demonstrating how this 
invoice relates to the German bank, I would have an ob- 
jection to it. 

MR. HORAN: He has testified that it was charged 
to the Bank Fur Gemeinwirthschaft and counsel established 
that Bauer International once had title to those goods. 

MR. ROSENSTOCK: I understand that. I don't 
know if that is these goods. If the witness would explain 
the hasis of the stat wnt maybe I could accept it. 

MR.IHORAN: There is nothing on the face of 
that document to indicate the American bank charging the 
Bank Fur Gemeinwirthschaft. So I asked Mr. Bohorquez? 

THE COURT: How can you tell from looking at 
this document that BFG was-- 

THE WITNESS: I know because it refers to the 

same merchandise, lactose. In accordance with our record, 
the only merchandise we receive lactose was from this bank 
in Germany. 


THR COURT: You didn't have any other lactose? 
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THE WLINESS: NGyp Sir. 
THE COURT: He says the reason he knows it is 
it's the only lactose he had. 
MR. HORAN: I offer this, your Honor. 
THE COURT: Received. 
(Plaintiff's Exhibit 10 received in evidence) 


Q Mr. Bohorquez, did your bank on this specific 


arrangement under the trust receipt charge a service charge 
to the bank in Germany for your services in this respect? 

A That's correct, bank services, bank charges 

Q For entering into the trust receipt arrange- 
ment and administrating it? 

A That! s,right. 


@) I show you what has been marked as Plaintiff's 


Exhibit 11) fer identification. 


Is that a photoccpy of an American hank record 


showing the service charge you described for the period 


on the face? 


Yea, this is copy of an original debit for our 
charges. 

MR. ROSENSTOCK: My only objection here would 
be one of relevancy, because I think that entering into r 


tne trust receipt relationship was part of the original 


understanding and certainly there wasn't anything there 
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to indicate that Amtraco was liable or would have to 
pay this amount. So I don't know that it's relevant. 
TE You want *%o. tare) Lt) <= 

THE COURT: It establishes that the payments 
were made but you say it doesn't charge them against your 
Ciient? 

MR ROSENSTOCK:)) That'*a rights 2 say this 
amount isn't a proper damage item even assuming everything 
else occurred. 

THE COURT: The objection is noted. It is received 
without prejudice to your position. 

(Plaintiff's Fxhibit 11 received in evidence) 

@) Mr. Bohorquez, the file of documents you pro- 
duced did not contain any other such service charge invoice, 
ten tthe (cornecu, 

That's COrrect.. 


Is that hecause they were lost or couldn't he 


We couldn't find them. 
(@) I show you what has been marked as Plainti£&et's 
Fxhibit 12 for identification, ask you what that is. 
A This is a letter addressed to the bank in 
Gemany. 


Q it is a letter by you, isn't that correct? 
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A Signed by mysé@élf and enclosing debits for $309.18 
representing some storage charges. Also was a debit for 
$1,239.82 representing our handling charges for the years 
of 1972 and: 1972; 

@) The service charge is the same per annum, 
that correct? 

A That, s\\correct.. 

MR. ROSENSTOCK: I object, the same objection 
as I made to the previous item. 

THF COURT: Received without prejudice to your 
position. 

(Plaintiff's Exhibit 12 received in evidence) 

@) Mr. Bohorquez, did the American Bank and Trust 
Company records reveal that the American Bank ever re- 
ceived any moneys from Amtraco Corporation under the trust 
receipt? 

A As faras I know, I don’t ‘think. so. 

Q Have you searched the records? 

A Yes: 

ie) And there were never any payments for storage 
charges or insurance charges? 

A No. 

MR. HORAN: I have no further questions of this 


witness, your Honor. 
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CROSS-EXAMINATION 
BY MR. ROSENSTOCK: 

(9) The American Bank and Trust Company was the agent 
of the bank throughout the time that you a‘ministered 
this security agreement? 

A Yes. 

(9) And they were agent for the bank the entire time 
the agreement was in effect, is that right? 

A Yes. 

THE COURT: By "agreement" you are referring to 
this trust agreement? 
MR. ROSENSTOCK:, Right, Plaintiff's 3. 

9) Other than the administrative functions that you 
described did the American Bank and Trust Company perform 
any other services for the bank? 

A Tididn\t, get you. Dam sorry. 

Q Other than the administrative services that you 
just described did American Bank and Trust Company perform 
any other services for the bank, the German bank? 

A No; i dont think’ so. 

@) They never, as far as you know, were involved in 
attempting themselves to sell or dispose of the goods, 
is that! correct? 


A I have no idea. 
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THE COURT: As far as you know, they weren't? 
THE WITNESS: As far as I know. I don't know. 
.@) You have no familiarity with what steps were 


taken to actually resell the goods, do you? 


A I have no idea. 

@) You testified that the American Bank and Trust 
Company would debit the German bank for the storage charges 
that were incurred? 

A That's correct. 

@) How often was this done? Was it done on a weekly 
or monthly basis? What type of basis was it done on? 

A I believe itwas done on a monthly basis. Every 
time we received the invoices from the warehouse. 

(9) You received these invoices every month? 

A I believe was a monthly basis. 

@) Then you would in turn forward the invoices on 


to the German bank? 


A That's correct. 

9) You testified before that you never received 
any type of money from Amtraco, as far as you know? 

A As far as I know, no. 


9) Were any bills ever sent to Amtraco? 


I never Saw any. 


You never saw any bills at all ever sent to 
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No. 

So from the effective date of this security 
trust agreement the goods were always under the bank's 
control, is that correct? 

A Excuse me? 

.@) From the effective date of that security trust 
agreement, Exhibit 3. Plaintiff's Exhibit 3, the goods 
were always under your control, is that correct? 


MR, HORAN: I ohjéet to the form of that ques- 


THE COURT: What do you mean? 

2) You had the responsibility for administering and 
taking care of the goods, is that correct? 

A As I say before, was some other gentleman 
handled this originally and I took over in 1973, I believe. 

9 But the American Bank and Trust Company admin- 
istered the goods throughout this entire period? 

A Yes, prior to this time I believe American Bank 
was taking care. 

Q Do you have any knowledge of any of the goods 
in storage heing defective or having been damaged in any 
way? 


I have no idea. 
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fs 


9) Did you at any time releasegoods for puposes 
of sampling, release any of the goods to be sampled? 
A No, never. 
a) Let me just show you this document and ask you 
if you can identify what the docurient is. 
A Yes. This is a letter from America: Bank and 
Trust Company addressed to the warehouse. 
As I say before, somebody else was handle this. 
I never knew ahout this. 
you know this persen, L. Suranyl? 
was originally the gentleman this particular 
particular document. 
was your predecesser, you mean? 
Rith, thats correct, 
MR. ROSFNSTOCK: I would like to mark this 
Defendant' FFF for identification. 
(Defendant's exhibit FFF marked fer identi- 
fication) 
MR.ROSENSTOCK: I offer this into evidence. 
THE COURT: Any objection? 
MR. HORAN: No objection. 
THE COURT: Received. 
(Defendant's Exhibit FFF received in evidence) 


MR. ROSENSTOCK: Your Honor, this is going to take 
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| 
2 a moment because there were some additional letters and 
; documents. I don't want to burden the record. 
4 THE COURT: You want to take a short recess? | 
° i>. ROSENSTOCK: If we could take about five 
S minutes I would appreciate it. 


~~ 


| THE COURT: Sure. i 


8 
(Recess) | 
, : 
BY MR. ROSENSTOCK: i 
| 
se @) During your administration of these documents 
i on behalf of the American Bank and Trust Company, did 
12 
| you ever complain to the German hank that progress was | 
ee not going fast enough in disposing of the goods? 
14 ; : 
A dont (think so. 
I Q Let me show you this letter dated July 15, 1974 
| 
16 and ask you to identify it. 


Yes, that is a letter by the American Bank and 


Trust Company to the German bank. 


MR. ROSFNSTOCK: This Goesn't have any marking 


because it was one of the subpoenaed documents. 


(Defendant's Exhibit A marked for ident reica— 


| tion) | 


MR. ROSENSTOCK: I offer this into evidence. | 


MR. HORAN: No objection. 


22 
23 
24 
25 


THE COURT: I suppose you can stipulate that the 
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2 witness supply a photostat instead of the original? | 
3 MR. ROSENSTOCK: I don't think the photostats | 


include photostats of these letters, so we will have to 


make one. 


(Defengant's Exhibit A received in evidence) 


Do you recall receiving a response to that let- 


t @on't recall. 
Let me show you this letter and ask you if this 
is the response that you received. 


Apparently this is the reply. 


ROSENSTOCK: Can I have this marked as B. 


MP. 
(Defendant's Exhibit B marked for identifica- 
tion) 


16 @) This Defendant's Exhibit B for identification 


17 which you just identified refers to an enclosure. Is | 


the enclosure following it the one that you received? 


19 A Yes, that’s correct. | 


20 MR. ROSENSTOCK: Maybe we st.ould just make it 


the same exhibit. 


THE COURT: B will be considered the letter | 


enclosure. 


ROSENSTOCK: I offer that in evidence. 


MR. 


MR. HORAN: I have no objection. | 
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(Defendant's Exhibit B received in evidence) 
THE COURT: Who ois Mr. Steckel? 

MR. HORAN: Mr, Steckel is one. of my partners. 

@) I noticed when you were testifying on direct 
I thought you were referring to some notes. 

Were you looking at some notes to help referesh 
your memory when you testified? 

A What kind of notes? 

Q Just a few moments ago when you were testifying 

on direct examination I thought you were looking at some 
notes to help refresh your memory and I was wondering if 
you were looking at any. 
Were you looking at any notes? 

A A few minutes ago you say? 

0 Yes, when Mr. Horan was asking you questions when 
you were on the stand, Were you looking at some notes at 
that time? 

A 

THE COURT: I didn't notice any. He looked at 
his file from time to time. 


I have in my hands only the security agreement. 


MR. ROSENSTOCK: No further questions, your 


THE COURT: Any redirect? 
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MR. HORAN: Wo, your Honor, no redirect. 
Thank you. 

(Witness excused) 

MR.HORAN: Your Honor, plaintiff had next intended 
to call Mr. Werner Neumann, who apparently is not in the 
courtroom or the country. Instead I call Mr. Silver, 
who I helieve is here. 

PAR aS See Si bein Sav) A Sl Pag called as a 
witness by the plaintiff, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 

BY MR. HORAN: 

Q Mr. Silver, what is your position at Amtraco? 

I am the sales manager. 

How long have you worked there? 

A little over four years. 

You were at Amtraco during the year 1971? 

A I joined them during the year OTT A 
9) You are familiar with the transaction at issue 
in this case concerning the lactose, is that COEEeECE? 


B By familiar, what do you mean by familiar? £ 


wasb't involved with the transaction itself, no. 


9) Did you work in Mr. Neumann's office at that time 


when you first joined the company? 
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I worked in the comipany, not in his office. 
THE COURT: I am confused. Who is the man the 
first witness-- 
MR. HORAN: That was Mr. Silverman. This is 
Mr. Silver of the defendant. 
THE COURT: 1 See. 
9) What part of the company? 
A Well, I worked i-- when you say the office, 
I thought you were talking shout a geographical area. 
I worked in the company, I was in his division. 
In commodity trading, is that correct? 
Yes. 
(a) I show you what has been marked Plaintiff's 
Exhibit L3 for identification. 
Can you identify that document? 


Yes, Tt: is) a photostatic copy of a sales 


That is an Amtraco document, is it not? 


Yes. 


Q Issued and dated, as it says, September 30, 1961 


Canadian company, is that correct? 
A That's right. 


9) The subject of that sales contract is the same 


lactose as is the subject of this suit, is it not? 
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It appears to he. 


MR. HORAN: Your Honor, I offer this photocopy 
of a sales contract in evidence. 

Your Honor, counsel has the original of this 
document and doesn't ject to the use of a photocopy. 

MR. ROSENSTOCK: Actually I think we should 
the original because there is writing on the back. 

MR. HORAM: All right. That's fine with me. 

THF COURT: Substitute the original. 

MR. ROSENSTOCK: No objection. 

(Plaintiff's Exhibit 13 received in evidence) 

@) By this sales contract, Mr. Silver, isn't it the 
fact that Amtraco was selling- - which I show you so that 
you can see what I am referring to --was selling these 
goods in its own name? 

MR. ROSENSTOCK: Objection. I think the contract 
will speak for itself, whatever it says. 1 don't think thaet 
his conclusion would mean anything. 

THE COURT: What was the question? 

MR. HORAN: The question was, isn't it the fact 


that these goods were being sold in Amtraco's own name? 


THE COURT: ‘The contract does speak for itself. 
(Pause) 


Mr. Silver, looking at Ixhibit 13, that contains 
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number, does it not, an Amtraco I. D. number? 

Yes. 

Is that SUPID and then a number in a box? 

A Yes. 

(@) I show you Plaintiff's Exhibit 1, which has 
been received in evidence, which is the purchase confirma- 
tion, ask you if the I.D. numbers are consecutive on 
those two documents. 

Yes, they are consecutive in these two documents. 
Meaning they were executed at about the same 
just before the other, is that correct? 

A I am not sure how-- this is a hookkeeping system 

and I am not sure how they ado Tt. 

MR. ROSENSTOCK: ce Monor, the dates appear 
on the orders. 

THR COURT: They are both dated September 30. 
Beyond that, do these two consecutive numbers give you any 
idea of whether they were done the same hour or the same 
minute or anything of that nature? 

THE WITNESS: No. 

THE COURT: Presumably one was done first and 
then the other was second, but one cold be early in the 
morning, the other could nave been late in the afternoon? 


THE WITNESS: Yes. It isa bookkeeping system 
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and I don't know the system at all. 
THE COURT: In other words,my guess is as aood 
as yours? 
THE WITNESS: That's right. 
(9) Mr. Silver, isn't it the fact that Amtraco 
never presented samples of the lactose to the Canadian 
health authorities? 
I do not know, sir. 
You have no knowledge of that? 
I was not invoived in the transaction. 
Q You have no knowledge of this transaction at all? 
A I was not involved in the transaction. I have 
knowledge of it now, yes. 
@) what does your knowledge now tell you? 
MR. ROSENSTOCK: Objection, your flonor. 
THE COURT: Overruled 
9) Nid Amtraco ever make any effort to present 
samples or the goods themselves to Canadian health authori- 
ties? 
t do not know, Sir. 
llave you been informed? 
lo. 
No cne at Amtraco has told you? 


No. 
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MR. HORAN: I have no furthexs questions of this 
witness. : 
THE COURT: You have no further questions? 
MR.HORAN: No. 


THE COURT: Any questions? 


MR. ROSFNSTOCK: Not at this time, your Honor. 


THE COURT: You may step down. 


(Witness excused) 
MR. HORAN: Plaintiff will call Mr. Jove, your 

Honor. 

MR. ROSENSTOCK: Your Honor, can I just approach 
the bench a second? 

THE COURT: On the record or off the record? 

MR. ROSFNSTOCK: It is an informal thing, more 
scheduling problems. 

(At the side bar) 

(Discussion off the record) 

{In open court) 

RICARD)DO JO VE, called as a witness by 
the plaintiff, being first duly sworn, testified as 
follows: 

DIRACT EXAMINATION 

BY MR. HORAN: 


Q How long have you worked for Amtraco? 
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Since 1965. 
What is your present position? 
I am executive vice president. 
Q In charge of what? 
A I supervise all the transactions and cperations 
on commodities and food line. 
19) In 1971 what was your position? 
A I was executive vice president. 
(9) You have personal knowledge of the transaction 
at issue in this case? 
A Yes. Mr. Neumann reports to me directly. 
9) Did Mr. Neumann report to you then, in 1971? 
h Correct. 


Q I show you Exhibit 13, Plaintiff's Exhibit 13 


in evidence. You recognize that document, do you not? 


A Yes, I do. 
0 Isn't it the fact that this sale was made before 
the purchase confirmation which is Plaintiff's 1? 
MR. ROSENSTOCK: Objection, your Honor. The 
document would speak for itself. 
MR. HORAN: It doesn't say anything about that. 
THR COURT: It doesn't say anything about it. 
1@) Isn't it the fact, whether the document tells 


you that or not? , 
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A I don't know. 

Q Put it isn't uncommon for a commodities broker 
to sell before they actually have goods, is it; that can 
be done? 

A For a commodity broker I would say that the 
common thing is to confirm both transactions at the 
same time. There might he a difference of minutes because 
you have to talk to -- 

(a) You want to make sure you have in one hand 
what you are selling in the other, is that the idea? 

A Depends the conditions of the transaction. 

(@) Isn't that in fact what was done here? Mr. Neumann| 
confirmed the purchase of some ania which was in lew j 
Jersey and at the same time sold it in Canada through 
this sales contract? Isn't that what happened? 

A It was a necessary condition of the transaction. 

9) Isn't that what happened? 

A Yes, it was a necessary condition. 

0 And then isn't it the case that the Canadian 
purchase fell through? Isn't that what happened? 

MR. ROSENSTOCK: Your Honor, I am going to ob~- 
ject. lie has called a witness and I should think he 
should ask proper questions instead of leading him. 


THE COURT: We is not necessarily hostile, »ut 
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he is an interested witness on the other atin. 
MR. HORAN: Even in the new federal rules it 
says leading questions may be asked. It is spelled out. 
THE COURT: Overruled. 

.@) Isn't that the case, that the sale in Canada 
fell through to that purchaser named on that document? 

A The buyer inform us that they were not going 
to honor the contract’ because the individual that trans~ 
acted this was not authorized to do so. 

(9) So the net of it was you couldn't sell as you 
had planned to by that document to the Canadian company 
named on that document? 

A. «They would not accept delivery. 

THE COURT: That is a legal conclusion which 
is obvious from what the witness has said. 

Oo Isn't that the reason you then didnot take the 
goods from New Jersey into Canada? 

MR. ROSENSTOCK: Objection, your Honor. I 
think the contract sets forth what the terms of the agree-— 
ment were and to ask him whether that is the reason I think 
is really -- 

THE COURT: That has nothing to do with the 
company's reason for doing something. The company might 


have wantea to act in violation of the contract for ali lI 
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MR. ROSENSTOCK: I understand, your Honor. I 
just thought that is one of the issues in dispute really. 
That is the point of my objection. 

THE COURT: low am I going to résolve it unless 
I get evidence? 
Overruled. 


THR WITNESS: Could you repeat the question, 


(Question réad) 
A We agreed to take the goods on the condition 
that they would pass the inspection on delivery. 
‘@) But you never in fact took the goods or any 
samples to Canadian health inspectors, did you? 
A We did not buy, if I may say -~ 
Q Just answer the qusetion. 
THE COURT: So far as you know, did you ever 
take any goods to the Canadian Customs inspectors? 
Q Any of these goods, this lactose? 
A No, we never made delivery to Canada. 
Q But you never took even samples to the Canadian 
health authorities for inspection, did you? 


A No, we did not. 


ca You let the goods remain where they were in 
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New Jersey? 

A We did not buy them subject to passage of the 
sample. 

Q I didn't ask you that. 


THE COURT: It is obvious they didn't. 


MR.HORAN: It is now. 


Q Isn't it the fact that from the time that the 
Canadian purchaser identified on Plaintiff's Exhibit 13 
informec you they would not accept the goods, from that 
time for several months your company and the Bank Fur 
Gemeinwirthschaft had lots of correspondence and discus- 
sion about what to do with these goods? Isn't that cor- 
rect? 

MR. ROSFENSTOCK: Objection, your Ilonor. It is 
sort of a vague open question. 

MR. HORAN : It is leading somewhat. 

THE COURT: On the hasis of what is already he- 
fore me I could almost take judicial notice that the answer 
to that question is yes. 

ra) Isn't it the case that "ir. Neumann finally made 
proposals, new proposals to buy the lactose at issue here 
from the bank? 

A Yes, he cooperated to the full extent. 


0 He took the position that Amtraco had no 


SOUTHERN DISIRICT COURT REPORTERS. Us. COURTHOMSI 


jh:mg Jove-direct 
obligation to move those goods from New Jersey? 


A We issued communications to this effect. 


en ee = ane eee eae oe = 


0 And it is the case that throughout early 1972 


and into June 1972 yeu were still in communication with 


the bank in Germany about whether you could resolve this 
i 
dispute, is that correct? 

A Yes. We offered -- 

a You couldn't agree on what you wanted to present 
as new terms and what the bank kept insisting on, isn't 
that correct? 

A We made offers which were rejected. 

0 Offers to, in your terms, to buy the goods? 

A We could only make offers. 

ra) At a different price, isn't that correct? 

A There might be a slight difference, yes. 

Q A difference from the original September 
purchase confirmation price? 

A Correct. 

19] In fact, at a lower price? 

MR. ROSENSTOCK: Objection. 

Q Isn't that correct? 

A I don't remember exactly but there are written 
communications. 


a] I show you Plaintiff's Fxhibit 14 for identification 


SUUTHERN DISTRICT COURT REPORTERS. U>. COURTHOUt 


hj:mg Jove-direct 


fa] 


Mr. Jove, and ask you if that refreshes your recollection 
as to whether your company's offer in May 1972 was at a 
lower purchase price than the purchase price of September 
30, 1971? 
A This one is. There were other offers also. 
Q But this one dated May 24, 1972 is at a lower 
purchase price, is it not? 
A It is. 
9 I show you Plaintiff's Exhibit 16 for identi- 
fication, ask you if that iach your recollection 
about an even later offer in June of 1972 at again a lower 
price than tne Septebmer 30, 1971 price. 
Is that correct? 
That's correct. 
.@) : I show you Plaintiff's Exhibit 15 for identi- 
fication and ask you if you have seen that letter? 
A I did. 
te) You saw that letter? 
A Yes. 
0 It is a letter, is it not, from BFG to your 
company, addressed to Mr. Neumann? : 
A It is addressed to Amtraco. 
Dated June 14, 1972. 


MR. HORAN: I offer this letter. 
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MR. ROSENSTOCK: I have no objection. 
THE COURT: Received. 
(Plaintiff's Exhibit 15 received in evidence) 


MR. HORAN: Your Honor, I am offering now, 


without ohjection, 14 and 16, which are the Telexes which 


Mr. Jove testified to. 
THE COURT: Any objection? 
MR. ROSENSTOCK: No objection. 
THF COURT: Received. 
(Plaintiff's Exhibits 14 and 16 rczeived in 
evidence) 
9] I show you Exhibit 16, Mr. Jove. Take a moment 
to read that, if you would. 
Have you read that document? 
A Yes. 
'e) This is an offer dated June 8, 1972, is it not, 
from Mr. Neumann to Mr. Freese, Dr. Freese? 
A Yes. 
Q In fact, that is an offer to buy less than the 
total prone of the lactose, is it not? 
A Yes. 
Q And it was your company's thought at that time 
that it would be prudent not to buy all the lactose at 


that time, isn't that correct? 
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MR. ROSENSTOCK: Objection. 
THE COURT: That is obvious from the fact that 


they offered less. 


MR. ROSENSTOCK: I think terms of the letter 


speak for themselves. I don't think the letter says that. 
I think it is characterizing the letter. 

THE COURT: If I offered to buy ten pounds that 
means I think it is better to buy ten than to buy fifteca. 

MR. ROSENSTOCK: I think the letter doesn't 
express it that way, your Honor. 

MR. HORAN: Here is the letter, your Honor. 

MR. ROSENSTOCK: Is that the June 8th letter? 

MR. HORAN: That is the June 8th letter. 

I am asking about a policy question within the 
company. 

THE COURT: This letter makes it perfectly 
obvious that this is all they are prepared to do now and 
hope they will do some more later. 

t@) After that particular offer you had no further 
offers to make to the bank, is*»‘'t that correct? 

A I remember that there was no communication hack. 

(9) After that? 

A I understand there was a breakdown on the Telex, 


we were told. 
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9) In fact, this litigation had started, had it 
not, on or about that time? 
A We had a communication that they could not an- 
swer because the Telex broke down. 
MR. HORAN: I have no further questions of 
this witness. 
MR. ROSFNSTOCK: Your Honor, I think I will re-_ 
serve my right to question him as part of our case rather 


than do it nov. 


THE COURT: You may s ep down. 


THE WITNESS: Thank you, your Iionor. 

(Witness excused) 

Mr. HORAN: Your Honor, the plaintiff rests at 
this point and moves for judgment. 

THE COURT: You rest. You don't get judgment 
until after the defendant -- 

MR. HORAN: Move to -=- 

THE COURT: You oppose his motion to disnice? 

MR. HORAN: I oppose his motion to dismiss. 

THE COURT: All right. I hear his motion. 
I reserve decision. 

MR. ROSENSTOCK: Do you want me not to expand 
on it now? 


THE COURT: You have made a motion to dismiss on 
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all the grounds available to you ane I reserve judgment. 
MR. ROSENSTOCK: Thank you, your Honor. 

RICCARDO JOVE, called as a witness 

by the defendant, having previously been sworn, 

testified as follows: 
DIRECT EXAMINATION 
BY MR. ROSENSTOCK: 

12) Mr. Jove, you testified before that you are the 
executive vice president of Amtraco. 

A Yes. 

(9) How long have you held that position? 

A Since 1970 or 1969. I don't remember. 

ilow long have you been affiliated with Amtraco? 

A Since 1965. 

oO Prior to becoming executive vice president 
what was your position with Amtraco? 

A I was vice president and hefore I was manager of 
the commodity division. 

Q Could you describe the business of Amtraco? 

A We are in international trade as importers and 
exporters of industrial products and also commodities and 
at the same time we are manufacturers' representative for 
American companies and also for some overseas companies. 


O When you act on behalf of overseas companies --- 
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that is in the United States that you act? 

A Correct, and in some cases we also represent 
them overseas. 

r@) In what capacity do you represent these overseas 
companies in the United States? 

A As agents. 

r@) To sell their commodities? 

A Yes. 

19) Can you describe your own functions as executive 
vice president of Amtraco? 

A I supervise the overall operation of anything 
relating to commodities or food items. € 

(@) Is Mr. Neumann under your supervision? 

A Yes. He is the head of the commedity division. 

(9) He answers to you in terms of hierarchy of the 
corporation? 

A Yes, sir. 

Q Are you familiar-- 

THE COURT: Where is Mr. Neumann now? 
THE WITNESS: We is in Iran. 

9) This is as good a time as any. What was the 
reason why Mr. Neumann was unable to be here today? 

A Mr. Neumann has been in Irau since the month 


of April I think and he is involved in some negotiations 
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to which we have gone to great expense and are about to 
be concluded and it was impossible to get him out. We 
were trying to do so. We were advised that the contract 
might not be pursued hecause of his absence. 

O The contract was with whom? 

A With an agency of the Iranian Government. 

(9) Are you familiar with a commodity by the name 
of edible lactose? 

A Yes. 

What is it? Could you describe what it is? 

A It is a by-product of milk. It is actually the 
sugar that is obtained by extraction from whey. 

Q What is it used for? 

A It is used either in pharmacy or the food in- 
dustry. It is basically a sweetening agent. 

oO Are you familiar with a company by the name of 
Molkerei J. A. Meqgle? 

A Yes. 

0 That Mr. Baumann testified about this morning? 

A Yes. 

fe] Do you know how Amtraco first came in contact 
with Meggle? 

A Meggle contacted our Potterdam office. 


Q What is the business of Meggle7 
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A They are in production of dairy products, manu- 
facturing dairy products. 

c@) What was the purpose for which Meggle approached 
your office in Rotterdam? 

A Meqgle told Mr. Stam that they had a lot of 
lactose in bond in the New York area. 

MR. HORAN: Your Honor, I am going to object to 
any discussions as recounted by this witness of what was 
said between Mr. Baumann and Mr.Stam preceding this con- 
firmation purchase which is now evidence. 

THE COURT: How does Mr. Stam's conversation 
come in here? 

IR. ROSENSTOCK: Actually I was just trying to 
give the background as to how the matter came up. I am 
not going to pursue his exact conversations with Mr. Stam. 

Q Did you know at that time how long the lactose 
had been in New York? 

A Only from a subsequent examination of the docu- 
ments when submitted to us. It had been here partly 
since January and another lot since February. 

'@) 1971? 


A 1971. 


Q Is that considered a long time for lactose to be 


in storage? 
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MR. HORAN: I object. 


THE COURT: Ne is an expert I assume. 


From what point of view is it a long time? 
THE WITNESS: It could have been a long time, 

but we ascertained that it was maintained under proper 
conditions. 

(@) Nid you enter into an agreement relating to 
that lactose? 

A Yes, we did. 

Q That was Plaintiff's Fxhibit 1, the purchase 
order? 

A It is a purchase order. 

Q Is this a copy of the origir7l agreement that 
you entered into? 

A Yes, this is our purchase order. 

9 Were these goods purchased for Amtraco's own 
account? 

A No. 

Q For who were they purchased? 

A (le arranged to act as middleman to make delivery 
to a Canadian concern. 

Q And the name of the Canadian concern? 

A Is Montreal Casein and was a subsidiary of a 


company called Peebles. 
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That is a subsidiary? 
Right. 
Montreal Casein is a subsidiary of Peebles? 

A Yes. 

(@) Plaintiff's Exhibit 13, that is the sales order 
that was issued to Montreal, is it not? 

A Yes. 

Did you receive a sales confirmation from them 
as well? 

4, No, they returned this, Montreal Casein returned 
our sales order. We had received a sales confirmation 
from the hroker that handled the transaction for us in 
Canada. 

Q The broker sent you the confirmation and Montreal 
returned the sales order? 


A Correct. 


Q This is the confirmation you received from the 


broker? 
A That's the confirmation from the broker. 
MR. ROSENSTOCK: This is Exhibit VYVV for 
identification. 
THE COURT: Are you offering it in evidence? 
MR. ROSENSTOCK: Yes, I am. 


THE COURT: Show it to Mr. Horan. 
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MR. HORAN: I have no objection. 
THE COURT: Received. 
(Mefendant's Fxhibit VVV received in evidence) 

(0) Did Montreal Casein or Peebles receive delivery 
or accept the goods thereafter? 

A They never accepted. 

Q Did you receive any conmunications from them? 

A We received communications from the broker, 
Mr.Fleming, and we also received a letter from reabiae: 

(9) I show you this document and ask you what that 
is. This is Exhibit N. 

A This is a letter from Peebles Products Limited 
dated October 26, 1971, addressed to Amtraco Commodity 
Corporation. 

MR. ROSENSTOCK: Offer this into evidence. 
MR. HORAIT: No objection. 

(Nefendant's Fxhibit N received in evidence) 
MR. ROSENSTOCK: The next two documents are 


Fxhibit © and P. 


19) I ask you to identify these two documents as 


A One is a letter from R & R. Fleming Limited 
dated November 2, 1971, to Amtraco Commodity Corporation, 


and the second one is a letter from k & R. Fleming Limited 
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MR. ROSENSTOCK: I offer these into evidence. 

MR. HORAN: Your Honor, I object to these docu- 
ments for their contents. It appears to be double hearsay. 
It appears to relate a conversation with another person 
about some reasons for not accepting. 

MR. ROSENSTOCK: Your lNonor, I don't think they 
are being offered to show whether the man was without 
authority, but simply to show that Amtraco was informed 
of what had happened. I think that is why they are being 
presented. 

THE COURT: What difference does it make why they 
repudiated the contract? 

Who is Fleming? 

THE WITNESS: He is the broker, the one that 
sent us the confirmation. 


THE COURT: What is the relevance? 


MR. ROSENSTOCK: I think it is necessary to show 


that the transaction with Canada fell through through no 
fault of Amtraco, but hecause of what the other people 
did. 

MR. HORAN: But that goes to the contents of 
those letters. 


MR. FOSENSTOCK: I think it just shows that 
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Amtraco was informed of the fact. It is not so much 
what the substantive reason was, hut the fact is that it 
was they who did it. I think those letters are necessary 
to establish it. Otherwise there would be an inference 


that maybe Amtraco cancelled it and that is just not true. 


THE COURT: He has already testified that 


Amtraco-- that the other side repudiated the contract 
on the ground that they didn't have authority, that the 
person who signed th contract didn't have authority to 
do so. 

MR, ROSENSTOCK: Those letters simply are an 
indication of what transpired. 

THE COURT: ‘We don't need anything further. He 
has testified to that and there is no contradiction. 

(Defendant's Exhibits O and P marked for 

identification) 

THE COURT: Mr. Noran, you make no contention 
that they deliberately loused up the Montreal -- 

MR. HOPAN: No, not at all. In fact I think on 
my examination of Mr. Jove it came out that the deal fell 
through. 

THE COURT: Yes. 

9 After you were notified that the Canadian deal 


fell through did you make any further attempts with the 
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Canadian purchasers to reestablish that transaction? 

A We did, repeatedly, through Mr. Fleming, and 
directly with the purchaser, and we at one time asked 
tr. Fleming to come to New York and we had a discussion 
on this, but we never succeeded in having them accept 
the goods. 

@) They still refused to accept delivery of the 
qoods? 

A Yes, and they never opened a letter of credit. 

0 They never opened a letter of credit pursuant 
to the sales contract? 

A Yes, correct. 

THE COURT: I assume you sued them in Canada? 

THE WITNESS: No, we did not, your Honor. 

THE COURT: That is irrelevant, I guess, anyway. 

THE WITNESS: They returned the confirmation saying 
"Received in Montreal," but they did not sign. 

ca) Did you advise Meggle and the German bank of 
what had transpired? 

A We started by advising Rotterdam,who was in 
contact with Meggle, through whom we had carried the 


transaction. 


(9) After you did that did you attempt to negotiate 


a further deal, a further transaction with Meggle? 
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Yes. 

MR. HORAN: Objection. 

MR. ROSENSTOCK: The German bank it should be. 
Fxecuse me. 

MR. HORAN: In reference to what, this particular 
lactose? , 

MR. ROSENSTOCK: Yes, right. 

TIN COURT: We already had that testimony. 

MR. ROSENSTOCK: Yes. 

Q Showing you Plaintiff's Fxhibit 14, can you 
just describe what that document is. 

A This is a Telex originating from Amtraco's office 
in New York and sent to Nr. Freese at the bank in Germany 
on May 24, 1972, where we make an offer to purchase the 
material subject to certain conditions. 

Q Nid you receive a response to that? 

A To the hest of my recollection, we were told 
that they could net accept. 

19) Does this refresh your recollection, Exhibit 00? 

A Yes, we received a refusal. 

THE COURT: Those two are already in evidence? 
MR. HORAN: Yes. 
MR. ROSENSTOCK: = I don't think this one was in 


evidence. The refusal I don't think was in evidence. 
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MR. HORAN: You can put that in. No objection. 
(Defendant's Exhibit OO Coonhent in evidence) 

Q Let me show you this document, which is Nefend- 
ant's Fxhibit QQ for identification, and ask you if you 
ean identify that. 

A It is a Telex from our office in New York to 
Dr. Freese in Germany dated June 2, 1972. 

1@) That was another proposal that you sent after 


the firest rejection? 


A Yes, it was a proposal to increase the price 
we had originally offered. 
MR. ROSENSTOCK: I offer this into evidence. 


MR. HORAN: No objection. 


(Defendant's Exhibit 90 received in evidence) 


(9) Referring to Defendant's Fxhibit RR for identi- 


fication, can you identify what that document is. 


ee 


A It is a Telex from Dr. Freese at the bank in 


— + 


Germany addressed to Mr. Neumann in New York dated June 6, 


1972, and again refusing to accept our proposal. 


Q That is the June 2nd proposal you mean? 


A Yes. 


ee ee ee | ee meen ee 


MR. HORAN: No objection. 


iw 


(Defendant's Exhibit RR received in evidence) 


THE COURT: I don't quite see how all this is 


——— Se 
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relevant. 

MR. ROSENSTOCK: First of all, plaintiff has 
put in some proposals as some sort of indication that 
transactions were occurring. Additionally, I think that 
under U. S. S. Section 2-615 when one of the terms of a 
contract upon which it was hased becomes impossible to per- 
form I think one of the aspects of that provision says 
the parties should at least attempt some type of substi- 
tute and I think I am establishing that Amtraco has done 
this in good faith and this is one of the purposes of 
this evidence. 

THE COURT: Off the record. 

(Discussion off the record) 

BY MR. ROSENSTOCK: 

0 Showing you Plaintiff's Exhibit 16, which was 
already marked, this is anotherproposal that Amtraco made, 
is it not, to the German hank? 

A This is a Telex From Amtraco in New York to Dr. 
Freese in Germany dated June 8, 1972, offering to purchase 
a portion of the lactose. 

THF COURT: That is already in. 

MR. ROSENSTOCK: That is already in, yes. 

Q Showing you Exhibit BRB for identification, I 


ask you to identify that. 
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dated June 30, 1972, making an offer to purchase the whole 


A This is a Telex from Amtraco New York to Dr.Freese | 


lot and pay for the duty for our account. 

MR. ROSENSTOCK: Offer that in evidence. 

MR. HORAN: TI have no objection. : 

(Defendant's Exhibit BBB received in evidence) 

Q I think you testified before that you thoug the 
June 8th offer was the last one. 

Noes this new exhibit refresh your memory now 
as to that? 

A Yes. 

(@) So this was -~- 

A At the time I had no documents. 

'9) So actually Amtraco made a further offer on 
June 30, 1972? 

— 

A Correct. 

@) Did the German bank ever respond to that pro- 
posal? 

A It it is the last one then it may be the one 
thathad no reply because they told us the Telex machine 
broke down. 

THE COURT: I suppose presumably if you prevail 
on liability your damages would at least he limited to 
what they would have been if you had accepted the best 
of these offers? 
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MR. HORAN: I think that is one of the debates 
here, Judge. I don't think so. I think under the security 
agreement, they having repudiated their contract, the bank 
was free to sell, get the best offer they could to miti- 
gate damages, not necessarily to accept their best offer. 

THE COURT: But you could have mitigated at that 
point. I should think that would be a ceiling on your 
future damages. It seems to me you had the option to say, 
"Mo, I can go for a better offer.” 

MR. HORAN: In fact they did that and got better 
mitigation than those offers wou.d have given. 

THE COURT: Ther it is academic. 

MR. ROSENSTOCK: I am not so sure, your Honor. 

MR. HORAN: There is another aspect to it. The 
bank would maintain that it was proper,commercially proper, 
not to accept these low offers, but to seek other offers, 
and in so doing, it did use up some time, as these docu- 
ments show. The sales didn't materialize until a fe, 
months later. 

I understand what you are saying and -- 

THE COURT: It just seemed to me offhand -- 

MR. ROSENSTOCK: I would say if Amtraco has to 
bear the burden cf these storage charges, which were a 


little over $5,000 a month, which are quite high, I think 
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that is one of the crucial points. 
THE COURT: I am not deciding. 
MR. HORAN: I understand. 
Q You mentioned some Telex daying the machine 
had broken down. Is this the Telex you are referring 
to, Exhibit DDD? 
A Yes. 
THE COURT: Why did they send you a Telex saying 
the Telex had broken down? 
THE WITNESS: It is a Telex from Dr. Freese ad- 
dressed to Mr. Neumann in }2w York and it is dated July 
6, 1972, where they tell us-- they tank us for the Telex 
dated July 5 and they say that unfortunately no Telex 
communication was possible with Mr. Steckel until now 
and I hope the machine is in order again, and I will Telex 
you our decision immediately afterwards. 
MR. ROSFNSTOCK: I offer this in evidence. 
MR. HORAN: No objection. 
(Defendant's Fxhibit DDD received in evidence) 
MR. HORAN: I just want to make certain the date 
is what you are saying it is. 
THE COURT: It says here, "Accepted July 8,1972." 


That is written out. 


19) You never received a response? 
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I don't recall. I don't think so. 
In fact the lawsuit was initiated thereafter? 


That's right. 


One last yuestion, Mr. Jove. 


Prior to signing the purchase order, Plaintiff's 
Exhibit 1, on September 30, 1971, did Meggle ever inform 
Amtraco that it was acting on hehalf of the German bank? 

A Ho. 

THE COURT: Is that relevant? 

MR. HORAN: I don't understand the relevancy of 
that, your Honor. I don't object. 

MR. ROSENSTOCK: One of our positions really 
is maybe Meggle is really the party in interest and they 
should at least have been made a party to the lawsuit. 

THE COURT: Assume I accept the testimony of the 
first witness that he was acting for the hank, does it make 
any difference that these people didn't know it? I can 
see how it is relevant if-- 

MR. ROSENSTOCK: Maybe I will present that argu- 
ment in a hrief, your llonor, after the trial. 

THE COURT: All right. 

MR. ROSENSTOCK: That is all I have. 

MR. HORAN: On that point, your Honor, the 


defense in the answer is that the defendant was the agent 
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of the hank, the defendant, not the plaintiff, so I 
don't think they can have it both ways. 

THE COURT: You want to cross-examine? 

MR. HORAN: No, your Honor, I have no questions 
of this witness. 

THE COURT: Thank you. 

THE WITNESS: Thank you, your Honor. 

(Witness excused) 

THE COURT: Next witness. 

MR. ROSENSTOCK: Mr. Silver. 

JOSEPH Ss, S&S 1 EL VER, called as a witness 
by the defendant, having been previously sworn, 
testified as follows: 

DIRECT EXAMINATION 

BY MR. ROSENSTOCK: 

THE COURT: You are still under oath. 
@) Mr. Silver, you testified before that you are 
the sales manager for Amtraco? 
A Yes, sir. 
0 You have been sales manager for how long? 


A A little over four years. 


.@] Could you just briefly describe your duties and 


functions as sales manager for Amtraco? 


A I buy ana sell various agricultural commodities, 
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including such things as dairy products, vegetable oils 
and fats, qrains, et cetera, et cetera. 
9) Prior to-- 
TI COURT: Including lactose, I take it? 
TUF WITNESS: Lactose is a dairy product. 
9) Noes Amtraco deal in edible lactose in a sub- 
stantial amount? 
A Yes, they do. 
@) They buy and sell a lot of it? 
A They buy and sell. In the course of business it 


is hought and sold. 


@] Prior to coming to Amtracto what was your occu- 


pation? 

A. I was doing the same type of work with another 
firm, a rice mill, and prior to that with an international 
trading house. 

fe) So your professional life has been involved in 
this field, is that correct? 

A Yes. 

Q Are you familiar with the publication by the 
name of Oil, Paint and Drug Reporter? 

A Yes, I am. 

Q Could you describe what that publication is? 


That report is a weekly digest which lists the 
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prices of commodities weekly, various commodities,such 
as -- commodities in the oil, paint and drug field, such 
as Oils, drugs, et cetera, et cetera. 

Q That includes edible lactose? 

A Yes, sir. 

Q Is this report known by any other name? 

A The name was changed to Chemical Marketing News- 
paper. But on the front page it still shows the Oil, 
Paint and Drug Reporter. 

THE COURT: Are you offering this to establish 
prices? 

MR. ROSENSTOCK: Yes, your Honor. 

THE COURT: I assume you concede it? 


MR. HORAN: I don't know where he is headed with 


tis or for what period of time. The prices that we sold 


it at are now a matter of record. 

MR. ROSENSTOCK: That‘s right, your Honor, but 
we are going to show that if they had taken normal pre- 
cautions they could have easily sold the lactose within a 
month, two months. 

THE COURT: Without arguing the relevancy, I assume 
that you concede that these publications which he is talking 
about -- 

MR. HORAN: Say what they say. 


& 
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THE COURT: Say what they say. 

MR. HORAN: I don't concede the relevancy 
the line of inquiry. 

THE COURT: I understand that. But let's 
short the foundation. 

MR. HORAN: I accept the documents. 

MR. ROSENSTOCK: Maybe I can just explain 
the record. I put them into three groups. Then it 
he easy and then we can just stipulate. 

First the publication is put out on a weekly 
basis and I have listings on a weekly basis for the period 
hetween October 4, 1971 and August 28, 1972, and that is 
Defendant's Exhibit BBRB for identification. 

THE COURT: Do you have a tabulation? 

MR. ROSENSTOCK: Yes, I have a summary for each 
of these groups. 


THE COURT: Why don't you just offer the sum- 


MR. ROSFNSTOCK: All right. The summary for 
that period is WWW and that shows the market price for 
edible lactose for this period. ‘ , 

The second summary sheet refers to the period 


February 5, 1973 through May 28, 1973, which at that 


time I thought was when most of the goods were sold. 
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I don't know if that is going to hold up. 


In any event, that is the second summary report. That 


is Fxhibit XXX. 

THE COURT: Subject to your objection as to 
relevancy, you have no objection to these? 

MR. HORAN: Subject to that objection, no. 

THE COURT: Received without prejudice to your 
position. 

(Defendant's Exhibits WW and XXX received in 
evidence. 

MR. ROSENSTOCE: That is all for itr. Silver. 

THE COURT: Do you have anything? 

MR. HORAN: No, I have no questions of him. 

MR, ROSENSTOCK: Your Honor, coul«t I just have 
a short five-minute recess to talk to my last witness? 
I think we will he able to finish today. 

THE COURT: O.K. 

(Witness excused) 

(Recess) 
VoL CC. OR S. NAJODA, called as a witness 

by the defendant, being first duly sworn, testified 


as follows: 
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DIRECT EXAMINATION 
BY MR. ROSENSTOCK: 
(a) Mr. Najda, what is your occupation? 
T am a broker. 
Do you have your own company? 
Yes, sir. 
What is the name of your company? 
Victor Najda, Inc. 
fe) How long have you heen head of this company, ran 
company? 


A Since 1967. 


THE . JJRT: This is the broker that put through 


that fell through? 
MR. ROSFNSTOCK: No. I hope not. 
Please describe what a dairy broker does. 
I'm sorry. 
Are you a dairy broker? 
Yes, mainly. 
Can you describe what a dairy broker does? 
Puts deals together hetween buyers and sellers, 
domestically and internationally. 
f@) Is there also a term dairy agent? 
A Yes. 


Can you just tell us what the difference is 
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between an agent and a broker? 

A Well, I am an agent in’ the case where I represent 
a particular firm. 

I am an agent for three firms. 

The difference berween an agent and a broker is 
that an agent represents the one party while a broker 
represents both parties to the transaction. 

Q Are you familiar with a product called edible 
lactose? 


A Yes, sir. 


1@) Could you just describe what edible lactose is? 


A Well, it is basically milk sugar. 

fe) What is it used for? 

A It is used in food preparations, it is usea as 
an artificial sweetener, a big use, it is used in the drug 
field. 

(2) No you-- 


THE COURT: What do you mean by artificial sweet- 


THE WITNESS: Well, this Sweet and Low. 
THE COURT: You mean low calorie? 
THE WITNESS: Correct. 
(@) Edible lactose is specifically a dairy product, 


is it not? 
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Ah That's right. 
QO No you as a broker deal in edible lactose to a 
substantial extent? 
A Yes. AS a matter of fact, we are agents for a 
Dutch firm. 
Q That manufactures edible lactose? 
A That's right. 
0 As a dairy broker have you ever represented the 
U. S. dairy industry in any capacity? 
A Yes. I represented one United States dairy 
industry at an international fair in Cologne. 

THE COURT: What is the United States dairy 
indusry? Is that an organization? 

THE WITNESS: Actually there is a trade organi- 
zation called Dairy Society International which works to- 
gether with the United States Department of Agriculture 
and Agriculture would pay all the expenses connected with 
my trip. 

THER COURT: United States industry is just an 
amorphous mass? 

THE WITNESS: ‘That's right. 


@) Other than this function do you do any other 


work for the dairy industry as the general term is used? 


A We receive telephone calls regularly from the 
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U. S. Department of Agriculture asking us what are the 
Market prices. 

MR. HORAN: Your Honor, I will concede this man 
knows a lot ahout the dairy industry. 

THE COURT: I assume you are establishing him 
as an expert? 

MR. ROSENSTOCK: Yes. I am almost finished, 
but I might as well finish off. 


@) In other words, you are one of the brokers that 


are conferred with in order to determine market prices 


ee nee 
rs ee Saito, 


of commodities, is that correct? 
ves. 
Is edible lactose a commonly used product? 
A Yes. 
Q On a day-to-day basis is there a demand for the 


lactose? 


A Yes, there is. 


Q- Is it constantly being bought and sold every 


single day just about? ~~~ 

~ ; Just aiaiaihe: 

(9) If a person wanted to sell lactose, edible 
lactose, what would be the normal procedure that he would 
follow? 


Well, I suppose-- 
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MR. HORAN: I ohject to the relevancy, although 
there is something wrong with the form too. 

THE COURT: I imagine he is offering this wit- 
ness to show that you could have sold that lactose by pick- 
ing up a phone and telling a broker to sell it. 

MR. ROSENSTOCK: To a certain extent that is true. 

MR. HORAN: I guess that is almost self-evident. 

MR. ROSENSTOCK: We will also establish what is 
commercially reasonable is to have done that and what thoy 
.did instead was to hold onto it for an incredibly long 
period of time. There is just no husiness reason for doing 
so. I think that is going to be important in determining 
what damages if any they might be entitled to, assuming 
there is any liability. 


MR. HORAN: Your Honor, he can't possibly hypothe- 


size ahout this particular situation. 


THE COURT: It seems to me he could if it was 
properly asked. 
MR. HORAN: Perhaps, but I cannot see feeding 
the right constellation of facts because -- 
THE COURT: Let's wait until we see what the 
question is. 
Q I am just asking in general now what is the 


normal procedure that a person would follow in arranging 
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for the sale of lactose, cdible lactose. 

A Well, if a person was not in the business then 
they would call up a broker who is in the business to 
handle the sale. 

1) Is lactose a product that can be sold at any 
time, assuming you contacted a broker? 

A | Yes. 

(9) This was true in 1971 and 1972 as well? 

A That's right. 

(9) Generally how long does it take to effect a 
sale of lactose? 


A Well, it depends on the market conditions, but 


not very long, say a week or two weeks. 


THE COURT: There is not an exchange where it 


is sold like the cotton exchange or the sugar exchange? 
THE WITNESS: No. 
Q Is the quantity, the amount being sold, a factor 
in determining how long it might take to dispose of it? 
A Yes. 
0 In this particular instance the amount of lactose 


involved is 503.8 metric tons. Is that considered a large 


Se 


amount of edible lactose? 
A Not particularly. 


1) Is it an average type of amount that is sold 
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normally? 
A Tt is a good quantity. 

MR. HORAN: I object. To whom, in what context? 

MR. ROSENSTOCK: On the market, your Honor. 

The point is that the German bank's obligation 
at that point was to go on to the gereral market and at- 
tempt to sell the lactose using normal procedures that are 
available. If they didn't do this, if they waited, as 
apparently they have, sold it much later, then it means, 
(1)-—the sale has no bearing on the —_—" of damages they 
sustained, and (2)they are not entitled to any storage 
cha-ges or very little, and I think these are the factors 
that have to he conisdered. 

THE COURT: Without ruling on the validity of 
your position, I will permit you to proceed. 

o In determining biiek: soceies price of lactose is it 
customary to refer to the Oil, Paint and Drug Reporter 
as one indication of market price? 


A Well, it is a good guideline, it is a reflection, 


Bh iavsiotaia etre ete 


Say, as to what is going on in the market, yes. 


- 


THE COURT: It isn't like the Stock Exchange 


quotations? 


THE WITNESS: No, it is accurate within let's 


Neri 


say one or two cents a pound, something like that. 
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0 In determining the price of lactose does the 


age of the lactose,;or how old it is have any bearing on 


Po 


the price one is able to obtain? 

A Certainly. 

9) To what extent? 

A Well, it is not a product that improves with 
age. Just the opposite. You are dealing here with basi- 
cally what is sugar and you cannot leave it around for a 


very long period of time, 


THF COURT: It is not like a good wine? 


THE WITHESS: . He. 

9) If Lactose was approximately nine to twelve months 
old or in storage for that time would that affect its 
value on the market? 

A You mean in storage for such a period of time? 

a) Yes. 

A Yes, I think so, because it is the storage plus 
shipping time, manufacturing time, et cetera, so from the 
time it was manufactured it is quite a bit of time. 

THM COURT: How old does it have to get before 
it gets unmarketable? 

THE WITNFSS: Well, I don't think that it is -- 
let's say as a good broker I will never admit that anything 


is unmarketahle. There is always a market. 
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That is assuming it is still a good quality? 

MR. HORAN: Your Honor, I object to this because 
there is no issue here as to the quality of this lactose. 

THE COURT: His point I assume is by keeping 
it so long you increased your damages. 

MR. HORAN: There is some implication that age 
per se affects the quality. 

THE COURT: That is what he is saying. 

MR. ROSENSTOCK: I am saying it affects the 
marketability. We are net saying there is anything wrong 
with the lactose. It is not a point that we have raised. 

THR COURT: You are saying that every day it 
is kept reduces its value? ae 

si eee OR TE eT oy) eee er ea 

MR. ROSFNSTOCK: That's right. 

THE COURT: Is there any correlation between aqe 
and value? There is no table, is there? 

THE WITNESS: No. 


THE COURT: If it is six months old is it materi- 


ally less valuable than if it was three months old? 


THE WITNESS: No, you cannot pin it down. The 


only problem, if you leave merchandise around for a long 
time and .et's say the trade becomes aware that this mer- 
chandise is around, then you can have problems, of coursc. 


THE COURT: Because they know -- 
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has been around txying te sell thie merchandise and the 


buyer says, "Oh, I have heard of this from ten sides. I 


THE WITNESS: Because everybody and his uncle 


don't want it." 
Q Assuming the lactose in this situation was approxi- 
mately nine to twelve months old, how do you think that 
would affect its market price in terms of the reported 
Market price versus that particular lactose's market price? 
A Well, assuming that the quality was perfectly 
fine, as a rule of thumb I would say it bs ie chose iad 


to three cents, maybe four cents below the market price. 


Be {eae ei inate si 
aria pia 
Se tiers 


THE COURT: Per what? 
THE WITNESS: Per pound. 


(@) Would these factors effect the sale of the 
lactose, assuming there is no question of the quality 
simply nieeien it's been around a period of time? 

A No. 

Q So if you knew lactose was approximately nine to 
twelve months old and you knew what the market price was 
at the time would you be able to make an evaluation as to 
the marketahility of the lactose and what it could be sold 
for? 


Yes, I could. 


Referring to Defendant's Fxhibit Www, it indicates 
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the sale price of lactose on November 1, 1971 was 18-1/2 
cents per pound. The lactose here was in storage since I 
think it was January 1971. 


THE COURT: Yhat is what the witness said, Janu- 


9) Based on thé@se factors, assuming the quality 

is 0.K., since there is no question about that raised 
here, what do you think the feasibility would be of selling 
that lactose in November of 1971? 

THF COURT: You didn't state the quantity. 

Assuming -it was 503.8-- 

MR. HORAN: I object because of the omission 
of a material factor in the hypothetical, which is that 
these goods were under U. S. Customs duties and they had 
not been paid and they had that burden to carry along 
with it. That has never heen presented as a factor here, 
hut IT am sure the witness would testify that it is a fac- 
tor. 


@ 
THE COURT: Put that in the question. 


~ 


MR. ROSENSTOCK: If it is not in evidence I 
vould question whether he should consider it. 

MR. HORAN: It certainly is in evidence. 

MR. ROSENSTOCK: I thought you said it wasn't 


in evidence. 


| BEST COPY AVAILABLE 
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MR. HORAN: It is in evidence that these goods -- | 


MR.ROSENSTOCK: O.K. 

() Can you give, i:ased on your own expertise, an 
approximation as to the selling price, taking that fact 
into account as well? 

A Before answering the question, I don't understand 
the point about U. S. Customers. 

(@) This lactose here was shipped to the United 
States for export to another country, so Customs had not 
been paid on it. 

n In other words, it was in bond but the duty had 
not heen paid? 

(9) THat's right. 

Ps) But the duty could have been paid at any moment 
and released from hond? 

(a) Fxactly, 

A Which therefore has no bearing on the lactose 
itself. it is just: a bookkeeping situation. 

Q So it would not have any bearing. Assuming 
thesc factors then, could you give an approximation as to 
the market value of the lactose at. that time? 

A Well, I would say that you should be able to 
sell it at that time for not less than around 15 cents a 


pound. 


ne 
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I want to qualify this, hecause you are talking 


ahout an imported product. I have no way of knowing what 


a a aaa a ’ 
the supply and demand factor was at this particular time. 


It could have been, for instance, a situation 
where domestic supply was short, in which case you could 
sell it for a higher price. 

THE COURT: Wouldn't that be reflected in the 
price that have you, the market price? 

THE WITNESS: Well, the market price as given 
by the Reporter? 

THR COURT: Wouldn't the shortness of supply 
reflect itself in the market price? 

THE WITNESS: Mo, not necessarily, because the 
Market price is predicated on the domestic suppliers. These 
people call the various plants and get the prices and if 
the plants simply cannot supply it they will still give 
the price and then the imported products have a higher 
value. We have done this. 

0 How wide a fluctuation do you think the fact 
you just mentioned would cause though? 

A You mean as far as higher prices go? 

Q Nigher or lower. I assume this would work both 


ways, up or down? 
eae 


A AS an example, we sold last Decemher, when the 
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market was approximately 30 cents a pound, we sold for 
35 ienee a pound imported product. 
ce) So it could vary three to five cents you would 
say then? 
A Yes. 
THR COURT: ee ee eee ae) een give 


with any certainty would have to be on the presumption 
Loe soil 


ame ee 


that there was an’‘adequate supply of domestic? 
Lee ee 


THE WITNESS: That's right, in which case you 


would have to sell at a slightly lower price to compete 


with the deity te: cneieint ten. 

THR COURT: Assuming that to be the fact then, 
what would the price he? 

THE WITNESS: In that case, if the domestic 
price was 18-1/2 cents, then your imported would be say 
about 3, 3-1/2, not less than 15 cents. 

(9) In 1971, for instance, when this transaction 
occurred, was there ever a time when lactose could not be 
sold? 

A No. 

9) Isn't it true~-- 


A I mean, I don't know what the conditions were in 


1971 obviously, but there is no time that lactose cannot 


he sold since it's used all the time. 
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ce) Isn't it true that there is always a viable 
market in lactose within this reasonahle fluctuation that 

you mentioned? 

A Yes. 

9) If this lactose instead of being about nine 
months old was between two, two and a half years old, 
how would that affect is value in aint of saleability? 

° 

A Well, two and a half years old, first of all, 
you would have -- you might have a quality problem, so far 
as that is concerned. So that could affect the price. 

The other thing is you are obviously talking 
about an imported product and I think in two and a half 
years everybody would know that this parcel has been 
lying around without heing sold. 

(a) So it would make it exceedingly more difficult 
to sell? 

That's right. 


MR. ROSENSTOCK: I have no further questions. 


MR. HORAN: I have just a couple, your Honor. 


CROSS-FXANINATION 
BY MR. HORAN: 

(9) If you were told that this lactose was in 25 
kilo hags would that affect any of your responses? 


A No. 
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Q In other words, it could be sold in smaller 
lots, in your view, without any trouble, is that correct? 

A What do you mean? 

The fact that it wes in smaller bags -- 
Well, 25 kilo bags is 55.115 pounds and the 
S. package is 50 pounds. 

So there isn't a material diptercnce? 

No. 

(@) Isn't it true though that if these goods were 
subject to the Customs duties that that would affect the 
price that a buyer would he willing to pay, someone has 
to absorb those costs? 

A This I don't think has anythifig to do with what 
the buyer is willing to pay. He couldn't care less. 

THE COURT: The seller. 

‘@) The seller wants more obviously, doesn't he? He 
wants to clear Customs? 

A That's a very funny way of puttingit, because it 
is as though the seller was working on only a particular 
Margin and whatever each cost is he keeps adding. This 
is not the way you do it. 

THE COURT: You get what you can get? 
.@) You get what you can get, but it would be a 


factor that the duties have to be paid, a factor in the 
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negotiations. 

A It hasnothing to do, as far as I can see, in 
se-ling in the United {tates,because whatever you want 
to sell here, you have to pay the duty. 

THF COURT: In othecwords, a seller wants to yet 
as much as he can. The fact that he is going to get less 
net doesn't help him any. 

THE WITNESS: It's almost like saying if you 
sell it F.0.B. Rotterdam or you sell it duty paid here 
you would have to keep adding the costs. 

(9) If you were told that lactose was contracted 
for in Septemher 30, 1971 for a total of $95,000, whatever 
the quantity was, and that that same quantity was sold over 
the course of two and a half years for approximately 
$80,000 can you draw any conclusion ahout that? 


MR. ROSENSTOCK: Objection, your Honor. I 


don't really understand the question. It is just sort of 


throwing facts up in the air. 

MR. HORAN: These are facts that are in evi- 
dence. The price that was on the contract that is in 
issue here was a total of $95,000. 

THE COURT: Let me hear the question. 

19) The gustion is if you were told that the ulti- 


mate proceeds of sale of this lactose over the period of 
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two and a half years varied by $15,000 for a quantity of 
503 metric tons would you regard that as a large variance? 
A Well, the figures don't mean anything to me 
unless T relate it on a cents pet pound basis. 
i) I'm sorry to he using foreign measurements,but 


that is what we have, 503 metric at 19 cents per kilo, that 


was the price. 


A But the only comments I can make is why sit 
on this merchandise for two and a half years. 

‘@) You have no idea why that happened, do you? 

A Mo. 

‘@) You can't have any any idea? 

A No. 

a) Rut it is possible, isn't it, that it was hard 
at certain times to find a buyer? You don't have any 
knowledqe whether it was or wasn't during 1971 and 1972 
for this particular lactose? 

A Well, asusming again that the quality was in 


order, I don*t see any reason why it should have heen 


hard to find a buyer. It all @pends how it-.was attempted. 
—— oo 
9) It depends how you did it? 

A Yes. 


MR. HORAN: I have no further questions, your 


Honor. 
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THF COURT: Any redirect? 

MR. ROSFNSTOCK: No redirect. 

THF COURT: Thank you. 

(Witness excused) 

MR. ROSFNSTOCK: Defendant rests, your Honor. 

THE COURT: Any rebuttal? 

MR.WORAN: No. Plaintiff rests. 

THE COUT: Do you want summations? 

MR. ROSENSTOCK: I think we should submit 
briefs, your Honor. 


THE COURT: Without making any findings of fact, 


I will just disclose my ingorance so you can aim at it. 


It seems to me as though the plaintiff has estab- 


lished its case on liability. The two contracts on their 

face, talking of 1 and 13, seem to me to he absolute sales. 
There is ambiguity in the last-- I will call it 

a paragraph, although it is not really a paragraph -- the 

last three lines of the terms, but the document appears 

on its face to have been drawn by the defendant and there- 

fore the ambiguity, if any, should be resolved against it. 
I think it was the next-to-the-last witness, 

who was called by defendant, who referred to defendant's 

business as the buying and selling of commodities, spe- 


cifically, lactose, and that is what these documents seem 
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to purport to do. 
In other words, if I sell stock to a broker and 
confirmation indicating that he, the broker, has 
my stock, the mere fact that he simultaneously sold 


someone else would seem to me to be no concern of 


If someone else welshed on the deal that would 
seem to me to be the broker's headache. 


The more you look at these last three lines, 


they seem to specify the time of payment, the only condi- 


tion heing that they pass the Canadian Government authori- 
ties, and that cortition was waived when it wasn't presented 
to the Canadian Government authorities for approval, it 
seems to me. 
As I say, I am not making a finding. I am just 
exposing my views so you can show me to be in error if I am. 
On the question of damages, on the other hand, 
it seems to me the defendant has a better position. Some- 
thing would turn on who has the burden of proof and I am 
not sure. Has the plaintiff got the burden of proving 
that he mitigated or does the defendant have the burden 
of proving that the plaintiff didn't mitigate? In the 
latter situation, of course, the defendant would be ina 


hetter position, hut even without that I am not sure. 
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It would certainly seem to me that the defendant 


established a ceiling on the damayes when it made an 


offer to buy, the best offer to huy that it made. Cer- 
tainly plaintiff was under no obligation to accept that 
offer and could gamble with the future, but I don't really 
see why it should he authorized to gamble on the defend- 
ant's credit. 

Those are just my offhand impressions. I don't 
see that there is any issue of credibility before me, so 
I don't have to comment on that. I don't recollect any 
reason for dishelieving any of the witnesses that appeared 
before me. 

The last witness impressed me as a very knowl- 
edgeahle hroker. I am not quite certain what the rele- 
vaney of his testimony is, hut to the extent that it is 
relevant hoth parties can assume that I credited his 
testimony, because it seemed to me he was both knowledge- 
able and candid. 

Unless either side wants to ask me to elucidate 
my iqnorance further, we will have a briefing schedule. 

What do you suggest on that? 

(Discussion off the record) 

THE COURT: I will ask counsel to set a schedule 


for the briefs, of course, acting in good faith with each 


other, trying to expelite it. 


eeeoseve 
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UNITED STATES DISTRICT COURT 
SOUTIIFRN DISTRICT OF NEW YORK 


BANK FUR GEMETNWIRTHSCHAPT 
AKTIENGESELLSCHAFT, 


Plaintiff, 
- against - MEMORANDUM AND ORDER 


Phar Deel cettncile SinTlanmswad 


AMTRACO CORP., 72 Civ. 2441 


Defendant. 


W 4290? 


nNAPP, D.J. 


In this breach of contract case - involving the 
alleged sale of 503.8 metric tons of edible lactose - there are 
‘essentially two issues to be resolved: (i) was the relationship 
between plaintiff, a German bank seeking to dispose of 503.8 
metric tons of edible lactose in its inventory, arid defendant, 

a New York commodities merchant, that of seller and buyer; or 

was defendant simply acting as plaintiff's agent or middleman 

in agreeing to dispose of the goods in question on condition it 
could locate a buyer; and (2) if defendant did purchase the goods 
for its own account and not simply as plaintiff's agent, for what, 


if any, damages is it now liable to plaintiff for its failure to 


pay for them. 


f= (40 


I. Liability 

After reviewing the evidence and post-trial brieis 1 
have concluded that defendant did purchase the goods in question 
for its own account and not as plaintiff's agent, and that defendant’ 
failure to accept delivery frustrated the condition that it present 
the goods to Canadian customs, thereby not relieving it from its 
ebligation under the contract. The following findings of fact are 
in support of this conclusion: 

1. On or about September 30, 1971, plaintiff, through 
its agent, Molkerei J.A. Meggle, a commodities merchant with principe 
offices in the Federal Repubiic of Germany, entered into an agreement 
with defendant, an experienced commodities merchant in the business 
of buying and selling dairy products, including lactose, by which 
plaintiff agreed to sell and deliver to defendant 503.8 metric tons 
of edible lactose. Plaintiff also agreed to assume all costs of 
storage of said lactose through October 20, 1971, while the defendan 


was to absorb any customs fees. 


2. In consideration of plaintiff's undertaking to sell 
and deliver said lactose at a storage warehouse located in New Jerse 
and to assume said storage costs, defendant agreed to pay to plainti 
agent, American Bank & Trust Company, 70 Wall Street, New York, New 


York, the sum of $95,722. 
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3. This transaction was evidenced by a document - pre~ 


ad Ae 


i a 


pared by defendant and on its stationery - which was enti‘.led a 


“purchase confirmation". The terms of the parties' arrangement were: 


= = 
— 


503.8 metric tons at $.19 a kilo (or$%,722 for the 
entire let): to be stored at plaintiff's cost until 
October 20, 1971, thereefter cost to defendant; payment 
to be made to American Bank & Trust Co. in New york, 
subject to the trust receipt to he executed by defendant, 
“after goods have passed inspection of the Canadian 


Government authorities, upon delivery." (Plaintiff's Exhibit 


| 
4 
| 
| 
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4. Defendant accepted the goods sold upon its execution 


aa a 


of the trust receipt referred to in the “purchase confirmation" on 
October 7, 1971, at which time title, by means of plaintiff's ware- 
house receipts and various documents of chemical analysis of the 


’ 


goods, was transferred to defendant. 


5. The terms of the contract required defendant to 
present the goods to Canadian customs and to make payment to the 


American Bank & Trust Co. after the goods had passed Canadian in- 


spection. 


6. Said contract made no mention of delivery to any 


third party. 


a arr 


7. On September 30, 1971, defendant had negotiated a. 


simultaneous sale of the same goods to a Canadian purchaser. 


8. Defendant never presented the goods to Canadian 
customs for inspection or asked plaintiff to do so - even though 
plaintiff was at all relevant times willing and able to do so - 


apparently due to a default by its Canadian customer. 


9. Defendant does not contend that the lactose would 


not have passed inspection if it had been presented. 


On the basis of the foregoing, it is the conclusion of 
this court that the ability of the goods to Pass customs inspection 
was the only condition precedent to defendant's obligation to pay; 
and that by its failure to ask that the goods be presented for 
inspection, the defendant waived that condition, and cannot now 
assert its non-performance as a defense. Amies v. Wesnofske (1931) 
255 N.Y. 156, 162, Clark v. West (1908) 193 N.y. 349; Young v. Hunter 


(1852) 6 N.Y. 203. 


Moreover, the contract simply provides for payment upon 
delivery - a matter which would have been wholly within plaintiff's 
control had it been asked to make delivery - and says nothing about 
acceptance by any third party. Under these circumstances, the cases 


cited by defendant seem inapplicable. 


The defendant, having failed to accept delivery of the 


goods, is liable to plaintiff for non-payment. 


II. Damages 

Focusing on the question of damages, both parties agree 
that the measure thereof is the difference between the contract price 
and the resale price - provided the resale is made in a "commercially 
reasonable manner" - plus any incidental damages, such as storage fees. 
New York UCC §2-706. I find that the burden of proof with respect to 
whether the method of resale was proper is upon the seller, the 
plaintiff in this instance. Wurlitzer Company v. Oliver (W.D. Pa. 
1971) 334 F.Supp. 1009, 1012; Anderson, Uniform Commercial Code 
§2-706:8 (1971): New York UCC EE eg According to Subsection 2 of 
§2-706, this burden encompasses the obligation to demonstrate that 
“every aspect of the sale, including the method, manner, time, place 


and terms" were "commercially reasonable". 


In attempted discharge of its burden, plaintiff relies 
simply on the documentation of the time and terms of the resalesit 


did eventually consummate over a two-year period. All we know with 


respect to the background of these sales is that the matter was put in 


the hands of a certain Mr. Silverman, a non-broker. Assuming - 
although the record is rather sparse on this - that Silverman was 


the best (or at least an appropriate) person to handle the matter, 


there is no evidence from him or anyone else as to what efforts 


he in fact made to resell the goods. All we do know is that after 


a long time (and a great deal of storage expense) he finally did 


sell it. This clearly is not enough to satisfy plaintiff's burden. 


Had defendant elected to rest at the close of plaintiff's 
case, it might well be that plaintiff's damage claim would have to 
have been dismissed for failure of proof. However, the evidence 
offered by defendant seems to us to provide a basis for determining 
what damages plaintiff must necessarily have suffered from the breach 
of contract despite its best efforts to preerrey Defendant's Exhibits 
WWW and XXX, plus the testimony of its expert Mr. Najda, establish 
that the market price for sais lactose during the period immediately 
after the breach was significantly below the contract price. Moreover, 
defendant's unconditional offer of June 30, 1972 to purchase the 
entire lot without requiring plaintiff to waive any of its claims 
(defendant's Exhibit BBB) is clear evidence of the value defendant 
placed on the lactose in question: namely, $165/ton, or approximately 


$83,160. 


Such offer also serves to place a ceiling on defendant's 
liability for storage costs, service fees and insurance costs. In 
this connection, it is not significant that the defendant - rather 
than some stranger - made the offer. The significant fact is that 


~~ 6 « 


plaintiff had an opportunity to dispose of the lactose (and thus 
eliminate further costs) and has suggested no sound reason for 


failing to avail itself of such opportunity. 


Judgment will accordingly be entered for the differenc 


between the contract price ($95,722) 4nd the price offered in de- / 
a 


—em 


fendant's Exhibit BBB, )plus storage charges. J oicaew Sone and 
ae 


Se 
ete neeerae | 


service charges to American Bank and Trust Co. attributable to the 

2/ 
period October 21, 1972 to June 30, 1972. The parties can pre 
sumably agree upon a computation pursuant to this formula. Plaintiff 


is directed to submit a proposed judgment on ten days notice to 


defendant. 


The foregoing shall constitute my Findings of Fact and 


Conclusions of Law pursuant to F.R.C.P. 52. 


SO ORDERED. 


Dated: New york, New York 


a 


January 26, 1976. 
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| UNITED STATES DISTRICT COURT 
: SOUTHERN DISTRICT OF NEW YORK 


BANK FUR GEMEINWIRTHSCHAFT : 72 Civ. 2441 (WK) 
AKTIENGESELLSCHAFT, 


Plaintiff, 
-against- NOTICE OF MOTION 
AMTRACO CORPORATION, 


Defendant. 


PLEASE TAKE NOTICE that upon the annexed affidavit of 

| Lawrence M. Rosenstock sworn to the 24th day of Februarv, 1976, 

; together with all the exhibits annexed thereto, the memorandum of 
law of defendant Amtraco Corporation, the memorandum and order of 
the Hon. Whitman Knapp dated January 26, 1976 and upon ali the 

; Prior papers and proceedings heretofore had in this action, the 

| undersigned attorneys for the defendant will move this court 
in room 905 of the United States Courthouse, Foley Square, New 

' York, New York, on the 5th day of March 1976 at 2:00 o'clock P.M. 

; OF as soon thereafter as counsel can be heard pursuant to Rules 

| 52 and 59 of the Federal Rules of Civil Procedure for an order 

| granting defendant's application requesting the court to amend 
its findings of fact end conclusions of law, make new findings of 

| fact and conclusions of law, take new evidence to the extent nec- 


! essary and direct entry of a new judgment with respect to the 
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' trial of this action dismissing plaintiff's case on the grounds 
| that plaintiff failed to establish its entitlement to damages and : 
|| for such other and further relief as to the court may seem just 
and proper on the grounds that the court's memorandum, decision : 
and order on the issue of damages is based upon erroneous findings 
'of fact which are directly contrary to the evidence presented at 
itrial and upon misapplication of the remedies provided for breach 
|; of contracts by a buyer under the uniform commercial code. 


Dated: New York, New York 
February 26, 1976 


LIEBMAN, EULAU, ROBINSON & PERLMAN 


By 4 aSSESE SERS FLEE 
A Member of the Fixm 


Attorneys for Defendant 
32 East 57th Street : 
New York, New York 10022 
(212) 355-5522 


FOX GLYNN & MELAMED, ESQS. 
Attorneys for Plaintiff 
299 Park Avenue 

New York, New York 10017 
(212) 593-6600 


UNITED STATES DISTRICT COURT : 
SOUTHERN DISTRICT OF NEW YORK 


| BANK FUR GEMEINWIRTHSCHAFT : 72 Civ. 2441 (WK) 
; AKTLIENGESELLSCHAFT, 


Siataeett.- AFFIDAVIT 
-against- 
|| AMTRACO CORPORATION, 


Defendant. 


| STATE OF NEW YORK  ) 
SSiuis 
| COUNTY OF NEW YORK ) 


LAWRENCE M. ROSENSTOCK, being duly sworn, deposes and 


1. I ama member of the firm of Liebman, Eulau, 

| Robinson & Perlman, attorneys for the defendant Amtraco Corporation 
(hereinafter "“Amtraco") and submit this affidavit in support of 

1 Amtraco's motion pursuant to Rules 52 and 59 of the Federal Rules 
of Civil Procedure to request the Court to amend its findings of 
| fact and conclusions of law, make new findings of fact and con- 

| clusions of law, take new evidence to the extent necessary and 


\ direct entry of a new judgment with respect to the trial of this 


| aceron: 


2. This is an action brought by plaintiff Bank Fur 


|| Gemeinwirthschaft Aktiengesellschaft (hereinafter "BFG") against 
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Amtraco for breach of a sales contract based upon Amtraco's al- 
leged failure to accept delivery and pay for 503.8 metric tons of » 
edible lactose. By memorandum decision and order dated January 
26, 1976,which the court deemed its findings of fact and conclu- 
sions of law,the court ruled that Amtraco was liable to BrFG for 
breach of contract and directed the entry of judgment in BFG's 
favor against Amtraco consisting of the difference between the 
contract pei and the price Amtraco subsequently offered to pur- 

| chase the lactose, amounting to approximately $12,595, the storage 
charges, insurance costs and service charges BFG incurred for a 
period of eight months after the alleged breach occurred in the 
sum of approximately $24,182.63 and interest, costs and disburse- 

' ments. Based upon these findings, the total judgment that will be, 


entered against Amtraco will be in excess of $40,000. 


3. While plaintiff respectfully disagrees with the 


court's findings and conclusions with respect to the issue of 


liability, the present application is directed particularly to the 


i question of damages. As will be demonstrated below and in Amtraco's' 
accompanying memorandum of law, the court's decision on the issue 
of damages is based upon erroneous findings of facts which are 
directly contrary to the evidence presented at trial and upon 


fF misapplication of the remedies provided for breach of contracts by! 


a buyer under the Uniform Commercial Code. 


4. The propriety of the present application is under- 


scored by the fact that at the close of BFG's case Amtraco moved 


A-ls5o 
to dismiss BFG's action on all grounds available and the Court, 
after reserving judgment, (R. 83-84) found in its decision that 
the evidence offered by BFG with respect to damages "clearly ie tee 
enough to satisfy plaintiff's burden" (p. 6 of Court's Decision). 
Thus, the court of necessity must have ruled upon the evidence 
offered by Amtraco. However, the only evidence offered by 
Amtraco with respect to damages after BFG rested established that 
(1) the market price for edible lactose during the period im- 
mediately after the breach was not as the court found, signifi- 
cantly below the contract price, but equal to, if not greater than 
the contrac price and (2) BFG could have disposed of the lactose 
within a few weeks after the alleged breach occurred and there- 
fore could have avoided the substantial storage charges it incurred. 
No evidence was presented by Amtraco whatsoever in any sense 
indicating that it was reasonable for BFG to retain the lactose 
for eight months or that BFG was attempting to dispose of the 


lactose in a reasonable manner. Thus, the only logical and 
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possible conclusion that could be reached from the Court's findings 


il was that BFG failed to establish its entitlement to any damages.* 


|| months after the alleged breach occurred, defendant's exhibit BBB, in which 

| Amtraco offered to purchase the lactose from BFG,without prejudice, for the 

i, sum of £165 per metric ton as establishing Amtraco's maximm liability. This 
exhibit was offered in response to BFG's Exhibit 14 which contained an earlier 
proposal by Amtraco,again without prejudice, to purchase the lactose at $150 
per metric ton. However, as shown in Amtraco's accompanying merorandim d lav, ; 
neither Amtraco's exhibit =BB nor BFG's exhibit 14 could properly be a factor 
in the court's determination as to whether there was sufficient evidence as to 
the resale or market price of the lactose eight months earlier or as to the 
propriety of the time and manner of the resale. Furthermore, even if the 
prices referred to in these exhibits could be used by the court in determining 
the resale or market price at the time of the alleged breach, BFG would still 
not be entitled to recover its storage charges, insurance costs and service 
charges for an eight moth period since no showing was made that such charges 
| were commercially reasonable as defined by the court in its decision and by 
UCC §§ 2-706 and 2-710. 
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*In computing damages the court referred to a letter of Amtraco's sent eignt 
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5. The legal discussion with respect to the applicability 


i 
' 
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of the remedy provisions of the Uniform Commercial Code (See BCC 
§§2-706, 2-710) are set forth in Amtraco's accompanying memorandum 
of law and in summary includes the following: 
(a) Since the court found that BFG failed to 
meet its burden of proof or to show that BFG's 
resale of the goods was commercially reasonable 


with respect to manner, time, place and terms, BFG 


cannot recover under UCC §2-706 regardless of the 
fact that Amtraco offered to purchase the goods 
without prejudice at a particular price eight 


months after the alleged breach occurred. This 


admission by Amtraco that eight months was a 
reasonable time for PFG to retain the goods or 
that BFG could not have disposed of the goods 
immediately after the breach occurred at a more 
advantageous price. 

(b) UCC §§2-706 and 2-710, which authorize the award 
of incidental damages including storage charges, require 
such storage charges to be "commercially reasonable”. 
As the court itself found, BFG failed to establish in 


any manner that it was commercially reasonable to re- 
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proposal by Amtraco can in no sense be deemed an | 
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tain the lactose for an eight month period, particularly 


in light of the fact that the storage charges for such 
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lactose during this time were approximately $2,700 
per month and amounted to approximatly $22,773. 
Indeed, the uncontradicted testimony of Amtraco's 
expert, Mr. Najda,es tablished that the lactose in question 
could have been disposed of within a few weeks at 
a price equal die ae not greater than, the contract 
price. Thus, BFG is in no sense entitled to the 
storage charges for this eight month period of time. 
(c) The court's finding that Mr. Najda's 
testimony and defendant's exhibits WWW and XXX 
demonstrated that the market price for lactose 


during the period immediately after the breach 
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was significantly below the contract price 
(court's opinion,p. 6) is directly contrary to 


what these exhibits and Mr. Najda's testimony 


established. These exhibits and Mr. Najda's 
testimony, which was unrefuted by BrG, con- 
clusively establish that the market price for 
lactose not only immediately after but for 
several months after the alleged breach was 
equal to, if not greater than, the contract 
price and could have been sold within a few 
weeks after the alleged breach occurred for an 
amount equal to or greater than the contract 
price. Thus, no evidence whatsoever exists 


to support this finding. 
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(d) The price offered by Amtraco in its’ June 30, 
1972 letter (defendant's exhibit BBB) cannot a 
any sense be used as a basis for compucing damages. 
That price certainly cannot be considered under 
UCC §2-708 relating to the difference between the 


market price and the contract price at the time of 


breach since that breach occurred eight months 

prior to such offer. Likewise, that price 

cannot be used under UCC §2-706 since, as the 

court found, BFG failed to show that it resold the goods in a 


commercially reasonable manner. 


The court's finding that defendant's 

exhibits WWW and XXX and the testimony 

of Mr. Najda, Amtraco's expert, established 
that the market price for the edible lactcse 
immediately after the breach was significantly 
below the contract price is directly con- 
trary to the unrefuted evidence presented by 


Mr. Naida and by these exhibits... ...z 


6. At trial Amtraco offered into evidence weekly 
copies of the Chemical Marketing Reporter to establish the market 
price of edible lactose for the period immediately following the 

ime of the alleged breach on October 20, 1971 through August 28, 


1972 (defendant's exhibit WWW)* 


*Defendant’s exhibit XXX shows the figures listed in the Chemical | 
Marketing Reporter for the period February 25, 1973 through May | 
28, 1973. However, these figures are not pertinent for purposes 
of the present discussion. 
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|, Rather than clutter the record with numerous copies of the 

| Chemical Marketing Reporter itself, counsel for BFG aid eeedad 

stipulated to put into evidence a summary sheet listing the 

| market price of the lactose listed in the Chemical Marketing 
Reporter (R. 104). This summary sheet was defendant's exhibit WWW 

and shows that for the five month period following the time of 

the alleged breach the market price for edible lactose was ap- 


proximately 18-1/2¢ per pound. 


7. It should be noted that the summary sheet itself 
inadvertently failed to specifically state that the 18-1/24¢ price 
there stated was based on dollars per pound rather than dollars 


per kilo. However, it was clear from Mr. Najda's testimony that 


| 
| 
| 
{ 
| 
| 
| 
| 
| 
{ 
| 
| 
| 


the prices listed in the Chemical Marketing Reporter and which 


| were summarized in defendant's exhibit WWW were in fact prices per | 


pound and not prices per kilo. (See R. 112 where Mr. Najda stated 
that the price listed in the Chemical Marketing Reporter was ac- | 
curate within “one or two cents a pound”; R. 115-116 where counsel | 


in referring to exhibit WWW states that it refers to price per 


pound and Mr. Najda responds accordingly; R. 119) ‘Furthermore, 


( 

| 

| 
even if there was doubt as to this particular point, which there | 
certainly is not, the equitable procedure to follow would be to | 
permit the copies of the Chemical Marketing Reporter itself to | 
be deemed marked in evidence since defendant's exhibit WWW is : 


only a summary of that report and was marked in lieu of the 


Chemical Marketing Reporter as a convenience to the court and to 
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i the parties. A copy of one of the issues of the Chemical Marketing 
| Reporbee which is contained in the summary is annexed hereto as 
‘exhibit A for the court's consideration. As a review of this 
' exhibit conclusively demonstrates, the prices listed in the 
| Chemical Marketing Reporter are prices per pound rather than 


ii prices per kilo. 


8. Since the prices listed in the contract between 
1 Amtraco and BFG and in the various correspondence between Amtraco 
' and BFG including defendant's exhibit BBB and plaintiff's exhibit 14; 


|| are quoted in tems of dollars per kilo rather than dollars per pound, 


contract price. Once this correlation is made it is absolutely 
the market price of edible lactose immediately fol- 
alleged breach and for several months thereafter was 

| not as the court found, "significantly below" the contract price 


|| but was equal to, if not greater than, the contract price. 


9. This conclusion is demonstrated by the following 

|, calculation (see additionally discussion of this point inovp. 15-20 
lof Amtraco's post trial brief and pp. 5-7 of Amtraco's reply brief). 
jit is clear that one metric ton is equal to 2,204.6 pounds and | 


i that one kilogram is equal to 2.2046 pounds. Since the contract 
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| between BFG and Amtraco involved 503.8 metric tons this’ amount 

, converted into pounds is equivalent to 1,110,674 pounds of lactose. - 
' Based upon the purchase price of the lactose listed in the contract | 
| of $95,722, the price per pound for lactose under the contract 


computes to approximately 8-3/5¢ per pound. 


10. At the time the alleged sale occurred, however, 

| and for several months thereafter the market price listed in 

| the Chemical Marketing Reporter was 18-1/2¢ per pound, signifi- 
cantly above, rather than below the contract price. However, 

' Mr. Najda testified that this normal market price would have to 
| be adjusted because of variations in the domestic market (R. 119) 
| and because this lactose had been in storage for approximately 

|; nine months (R. 115). Based upon these factors Mr. Najda testified | 
that the price for the particular lactose in question would be 

i between 5¢ and 94 less than the market price listed in the 

i’ Chemical Marketing Reporter or between 9¢ and 13¢ per pound. 

| Mr. Najda also stated that there is always a viable market in 
lactose within this fluctuation range (R. 120). Thus, it is 
clear that contrary to the court's finding, the unrefuted testi- 


| mony established that the market price for edible lactose during 


|| BAmtraco’s contract price with the Canadian buyer was approx: mate-' 
ly 124 per pound (plaintiff's exhibit 13, R. 69-70). 
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the period immediately after the breach was not "significantl 
P y g y 


| below'' the contract price but was equal to if not greater than the 


; contract price. 


ll. Mr. Najda also testified that there is always a | 
| viable market in lactose, that lactose was sold on a daily basis | 
1 and that the iactese here could have been sold within two to 
wees weeks after the alleged breach occurred (R. 111). This 
| evidence was in iio way refuted by BFG and as the court itself 


' determined, BFG failed to show that it made any efforts to sell 


j; the lactose ia a commercially reasonable manner (court's opinion, 


|p. 6). 


12. In view of this uncontroverted testimony it is 
clear that BFG could have disposed of the lactose for an amount 
| equal to if not greater than the contract price within one to 
| three ~reeks . fter the alleged breach occurred. Certainly then, 


|| BFG should not be permitted to recover storage charges amounting 


lto approximately $22,000 for eight months after that date and to 
recover the difference between the contract price and the price 
'Amtraco offered to purchase the goods eight months after the 
|| alleged breach occurred. Such a conclusion would be directly 


ij) contraxy to the uncontroverted facts, would in no sense be sup- 
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orted by the evidence presented and would unduly reward BFG for its 


ailure to dispose of the lactose in 4 commercially reasonable 
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13. Additionally BFG did not meet its burden of proof 

| under UCC §2-706(3) by establishing that it gave Amtraco notice 
lof its intention to resell the lactose. Thus it cannot recover sn 


|, this basis as well. 


14 at the conclusion of BFG's case Amtraco made a 


motion to dismiss on all grounds available to it. The evidence 


{ 

| 

| 

joffered by Amtraco after this motion in no sense rectified BFG's 

| 

Ve ailure to establish its right to damages. Indeed, as noted above, 
the evidence offered by Amtraco, if anything, demonstrated the pro- 


iipriety of dismissing BFG's case for failure of proof. It is 
li'therefore, respectfully submitted that for the reasons set forth 
{| ' 
{ 

|in this affidavit and in Amtraco's eccermsanying memorandum of law, 
I; 


|| BFG' s claim should be dismissed i ajiure establish its en- 


i 
titlement to damages. 
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Lawrence M. Rosenstock 
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iSworn to before me this 


a 
Af day of February, 1976 
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flake or pebdie des. c.t., 
Works ib. 12% 
dams. 1.C.l. works 1b. 24 
Magnesium chloride. hydrous. 99%, 
flake, bgs., c.l., works..ton.72.80 + 
bulk, same basis... . . ton.64.00 - 
Magnesium gtuconate. 100-1 dms 
f.o.b. works, E. tb, 1.42 
Magnesium nyc ude, NF fowd., 
Gms., ¢., th, works frt. 
equald. .. 
Magnesium taurv!§ gulfa 
f.0.b. works 


Magnesium metai. 99.8° ingots, 
10.000-!b fors orf more, 
f.0.b. Los Angeles. ... ..Ib. 
Orgs if9.0UUID sols of more 
works. «6 oes . 1b. 
Magnesium metal, ‘sticks, 
works, same basis 
Magnesium nitrate, tech., 
250-ib. dms., t.l., works. 
Magnesium oxide, USP, lignt bgs., 
C.l., works, frt equald. ib. A? 
t.., same basis ib, 47 
lel. LULL, same basis Ib. .49 
heavy. dms., c.l., same basis Ib. 47¥> 
t.L, same basis. 1b. 48 
l.c., Et, same basis Ip. 48> 
Magnesium oxice, tech. (see Magnesia). 
Magnesium onespnate. tridasic. NF 
ams ib. 45 
SAnoneccum giicate (see Taich 
Magnesium silicotmuonde. 
Pe ee 
Magnesium steorate, ctns., c.l., frt. 
allc Ib, AB 
Ctns., ici, ton tots, same basis. 
Ib, AS 
bgs., 
min., 


Magnesium = sulfete 
mixed C.l., 
works, : .. 100 Ibs, 3,14 

USP. cryst, bDgs., mixed c.l., 10, 
000-Ib, min., works. 100 Ibs. 3.38 

Magnesium tnsiticate, USP, powda., 

fib. dms. 5,000-Ib. lots Ib. .38 - 

fib dms.? 1,000-!b. lots ID. 40 me 
USP. micronized powd., dms., 375- 

Ib. lots 5 Ib, 23 - = 

tech.. dms., C¢.1L., 


tech. 
10,990-Ib. 


Malathion. works. 
Ib, .68 59 
dms., L¢.1., works ae) aes: EM pe =| 
Maleic acid, cryst.. powd., dms. Ib. 53 - — 


Malcic anhydride, bgs., t.l.. 
-18Y2 


tanks, divd. E 16 
Maleic enhydride ‘In dms. ic. per tb. higher 
Malic acid ourif end tood grades. 
50-Ib. bgs., th, cb, divd. 
Ib. 33V2 
5f-lb. bgs., 9,600 fbs. of more, 
same basis. SE | re 
Mandarin oll, {talian, dms. Ib. 7.25 
dom. (Florida tangerine oil). “ams. Ose 


1,000-1b. oh 
fb, 2.35 
dmis.. smatier tots fb. 2.0 
Manganese acetate. dihydrate, dms., 
divd. .. 
tetrahydrate, dms., Gl; 
Lt, same basis 
Mangencse borate. tech., fib. sh 
bd. 


Mandaeclic acid. dms., 


Manganese carbonate, chemical 
erade 66% Mn begs., 20.000. 
tb. lots or more, works. Ib, 
Manganese ciiloride, anhyd., dms., 
20-000-'b ‘ots or more Ib. 
Mangenese dioxide, nat., African, 
grd., 70%-76% MnOs, 100-Ib. 

bes., c.., works, -. ton.82.00 -86.00 

24% MnOs, Bame basis. .. ton.132.00- — 


: = owe 
100-ib. dms., same basis 

id. 8.73 -10.61 
Mercurous Chioride (seo Calomel). 
Mercury, amme fed (see White precipitates 


USP XV) 
Mercury moetal, 75-Ib. .....per tiask.265.00 -270.00 
Mesity! oxida, tanks, divd, .. ID. .14Y%e0 = 
Prices West of Rockies 2c. per tb, higher, 
Mele-eininopn > (se€0 m-Aminophe,ios) 
Nelacn oraminme (see m-Chioroanii:ne). 
Metanitroparatciuidine (seo m-Nitro-p-tolvidine}, 
Metanitroaniline (sea m-Nitroaniline). 
Metaphenylenediamine (sce 
mine). 
Metatoluidine (see m-Toluldine). 
Metatolylenediamine (see 2,4-Tolylenedia.nine). 
Methacrylic acid, glacial, 99%, 
ams. truckloads, trt 
equaid. . wit Se = 
tanks works frt. equaid fo. 30 _ 
Methanc!, syn., tanks, 4,000 gals., 
f.0.b. major Eastern plants 
gal. ll - 
Methano' Sy. tanke €9° @gais.. 
f.0.b. Los Angeles terminals. 
gal. .17 + 
100-1b 


tech., 


Methapyrilene tumarate, 

gms... «eny quantity. ft 

ONG. o.:.. 1b.3B.00 - 
Methapyriiene hydrochloride, 100-1b. 

dms.. any quantity. frt alld. 

12125 - = 

Methenamine tsee Hexametnyienetetramins). 
Methionine hydroxyanaloguc, 93% 

min., (Calcium salt) oOgs., 

39.000-'D lots of more tr. 

s** the . 

93% min, (calcium salt), Gs 

less than 30,000 Ibs., fr 

alid. ae : 
di-PAetnionine, NF. fib. dms., tre 

alid., 1,000 Ibs. or more {b. 
Gi-MetMorninge, teed grade, 39% 

min., imp., ¢.l., frt. alld. 19, 
Methoxycnior, 50% wettable powder, 

dealers, dms., cs. Ib. 


Methy! abietate, non-ret. dms., ¢.1, 
divd. €, Ib, 
non-ret. dms., Le. same ai 
feme basis. 
Ib. 28%- 
Methy! abictate hydrogenated, non- 
ret. dms.. I.c.l.. Same basis. 
ib. 28. 29 
Methy) ecetone, nat.. dms.. t.c.i., E. 
* of Miss.. frt. alld. gal. 
acetone. syn., tanks, frt 
Urey Ae gal. 44% = 
Syn. methyl acetone, Eest territory comprisss | 
all states East of and inctuding Colo., 
Mont., N. Mex., and Wyo. West territory is 
made up of ati states West of those four. 
Methy! acrylate, tanks, divd. .. Ib. 20 - == 
Methy! sicoho! (see Methanol) 
Methyl e ecetata, tanks. 


non-ret. dms.. tc... 


ay) 
Methy! 


divd. 
oe ID D4 Ve 
aiva. 

Ib. .16 - 
tanks, frt. 


Methy! amy! ‘alcohol. tanks. 


N-Methyltaniline, 

alld. eee econ IDL ouee 
Methy! anthranilate, ‘ams. a ADS 
Methyl benzoate, dms.., th, 1b. .63 


esievin 


Methyl! bromide, dist., tanks, 140, 000 
Ibs. min., frt. alld. <...1b, 

Methyl n-buty! ketone, tanks, 
40,000-Ib, min., divd. ....1b. 
Mathy! Cevu.v28 premium, (vis. L,- 
500-4000 cps.)." 50-Ib. eS5 

cl. divd. sees ib, 
oremium, hydroxypropyl, (vis. 50 
15,000 cps.), 50-Ib. bgs. C.l.. 

divd. 1b. 

metny! cetuiose, standard, (vis 15> 
400 cps.), 5SO-!b. mes Gila 

divd. aren le 


m-Phenylenedia-_... 
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STRICT OF NEW YORK 


GEMETNWI anyscnarr 
SELLSCHAFT, 
Plaintiff, 
AMENDED OPINION 
AMTRACO CORP., 


Defendant. 


F 
A 


bo 


Avenue 
YoOrK 


R. HORAN, 


re 
a 
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A-IG| 


Defendant has moved for an order amending this Court's 


Findings of Fact and Conclusions of Law dated January 26, 1976 on 


the principal ground that because of an error made in determining the 


post-breach market price of lactose, we reached an incorrect conclusion 


with respect to plaintiff's damages. After reviewing the papers sub- 


mitted on this motion and re-examining the evidence introduced at trial, 


ee with defendant and grant its motion to the 


At the outset, we must observe that our initial reading 


Oliver (W.D. Pa. 1971) 334 F.Supp. 1009 left us 


erroneous impression that the Court was there 


the burden c* proof with respect to mitigation of damages upon 


This misapprehension was due in part to the language 


must fulfill 


- also We accordingly 


conclusion of proof 


method was on plaintiff. Slip Opin, 


Upon reconsideration, we must conceae to having misread 


2 


Avw1GA 


analysis discloses at the Court deemed such 
satisfied by a presumption of propriety and that it was up to 


© present evidence such presumption. Conse- 


guently, W -r cannot be said it -and for the proposition for 


which we 


Nevertheless, we are constrained to adhere to our conclusion 

that the burden of proof with respect to mitigation under Section 2-706 
seeking to avail itself of the higher 
2/ 
measure oO s afforded by that section. The less favorable, 
commen-law, measure of damages - namely, the difference between the 
contract price and the market price at the time of breach - is still 
available under Section 2-708 of the U.CC Under the common law at 
least, the burden is and was clearly h é an s the defaulting 
Gemonstrate that the seller 
See Cornell v. T.V. Development Corp. 


50 Misc.2 


rden thereunder would be the 


Myo present plaintiff, however, 
noerous measure of damages provided by U.C.C. 
available only Lf two conditions precedent 


3B 


A163 


a) “ar good faith", and (b) “in a commercially 


| 


reasonable manner". It seems to us that where a statute confers a 


nefit on condition that certain acts are performed, the party claiming 


the benefit should bear the burden of establishing that he has indeed 


met the required conditions. At least one commentator is in accord 


s view. See Anderson, Uniform Commercial Code, §2-706: 


with thi 
3 
have already concluded that plaintiff had, at the close 


to bear this burden. Slip Opin., at 6. 


it, however, that defendant had supplied the 


ing element by its own evidence which, as we viewed it, established 


he post-breach market price for edible lactose was "significantly 
the contract price (id. at 6). We are now persuaded - and 


2t we misinterpreted the pertinent evidence. 


plaintiff concedes - that 


Indeed, defendant's Exhibit WWW and the testimony of the witness Najda 


clearly suggest that such market price, when converted from pounds to 
ki into account domestic market fluctuations and the 


kilos and even taking 


involved, was higher than the 


market price was 


than the contract price, we areleft with the situation we found 


with insufficient proof 


close (of pllaintvet Ss case': 


efforts to resell in a "commercially reasonable" 


4 
“ 


SYUMUM A TUROUPEE 


oe 


A ~1by 


mann 


i) 
ai 


In brief, since the evidence does not establish that the 
market price was lower than the contract price at the time of breach 
and since plaintiff did not demonstrate that it resold in a "commercially 
reasonable" manner, we must conclude that Plaintiff failed to establish 


entitlement to any damages under either §2-708 or §2-706. 


Nor can we accept plaintiff's contention that defendant 


impliedly authorized plaintiff's method of resale by leading it to 


 ' 


believe in its post-breach negotiations that defendant still considered 


the contract viable and that plaintiff was therefore justified in 


a 


keeping the i1ctose in storage. The telex communications upon which 

Plaintiff relies do not support - in ‘d, they are inconsistent with - 

any such conclusion. Each telex contains a disclaimer making abundantly 
4/ 

clear defendant's position that no contract existed between the parties, 

and the entire telex communication can Only be interpreted as an attempt 

by Gefendant to negotiate and settle the dispute arising out of 


Plaintiff's contrary position. These telexes cannot be interpr 


@ 
ct 
1) 
Q. 
fu 
n 


In summary, we find that plaintiff has established liability 


but has failed to show damages. The defendant is directed to prepare 


an appropriate judgrent. Costs are to be borne equally by the 


SO ORDERED. 


Dated: New York, New York 


May 11, 1976. 


WHITMAN KNAPP, 


1/ 


FOOTNOTES A i 6G 


cn the context of this case, we are using the term "mitigation" 
as a shorthand method of referring to resale in a “commercially 


reasonable” manners 


The Wurlitzer case was the only Code case cited by plaintiff in 
pport of its contention that the burden rests on the defendant 

ee our research has revealed no other case directly on point 

The two cases cited by the Wurlitzer court are Haneda acaueneaga 

ro lee Oe ee ee A poutn™ MaACNine tO. (1927) 

2580 (Pas SOs ois ,. ¥ae BD. CO7), 80 Was! a case e arising under the 

Uniform Sales Act, a precursor te the more liberal provisions of 

the Uniform Commercial Code; Old Colony Trust Co. v. Penrose 

(B.D. Pa. 1968) 280 F.Supp. 698, aff'd, 398 
F.2d 310 (3d Cir. 1968) involved the sale of stock pledged as 
collateral and was governed by Article 9 of the U.C.C. 


One treatise, however, has interpreted the language in §2-706 
thusly, 
ce, the only defense that the buyer could 

assert .. . is to show at first some factual basis 

for the claim that the resale was not conducted in 

a commercially reasonable manner". Bender's U.C.C. 

Service, Duesenberg & King, Sales and Bulk Transfers, 

§13.05[4] at p. 13-67 (1974). 

From this we would gather that the authors would place the 
burden of proof here in question on the defendant. When applied 
to the facts of the instant case, the inequity of such a rule becomes 
readily apparent. Thus it is the plaintiff - and not the defendant - 

the peculiar ability to demonstrate the competence Of Mr. 

yk Ee OUELIne ene details of any efforts he may have made 

1 the lactose, and to describe the nature and amount of 
offers to buy that may have been made in the interim. eI 
on the other hand, would be ill-equipped to prove such 
which are within the exclusive province of the plaintiff. 


For example, "although we have no contractual dealings with you 
Becta i (2/3/72), “without any admission that we are legally 
obligated to make any proposal" (5/24/72), "with all customary 
Gisclaimors [sic] previously stated" (6/2/72), and “without 
prejudice to our mutual rights" (6/6/72). 


|| UNITED STATES. DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


| BANK FUR GEMEINWIRTSCHAFT (a3, 
|| AKTIENGESELLSCHAFT , FFs 


: iG an Pre ee EG “weg se 
Plaintiff, JUDGMENT 
- against - 
72 Civ. 2441 (WR) 
AMTRACO COR: ORATION, 
Defendant. 


see wesc ees nee mn coe cen ac anh“ may, ee, a SN x 


this action having been duly tried before the 
Honorable Whitman Knapp on July 9, 1975, and the Court's 
memorandum decision and order having been duly filed on 
iF January 27, 1976, and the Court's amended decision and order 
| having been duly filed on May 20, 1976, and such memorandum 
i decision and amended decision having constituted the Court's 


findings of fact and conclusions of law) Le is 


On motion of Liebman, Eulau, Robinson & Perlman, 


attorneys for defendant Amtraco Corporation, 
ORDERED AND ADJUDGED: 


“1. Defendant, Amtraco Corporation, is deemed liable 


to plaintif£f;’ Bank Fur Gemeinwirtschaft Aktiengesellschaft. 


2. Plaintifé, Bank Fur Gemeinwirtschaft Aktiengesell- | 


Y AVAILABLE 
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ees 
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New York, New York 
ues , 1976. 


JUDGMENT 
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Beets. re JERI: 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BANK FUR GEMEINWIRTSCHAFT 
AKTIENGESELLSCHAFT, 


Plaintiff, NOTICE OF APPEAL 
-against- 72 Civ. 2441 (WK) 
AMTRACO CORPORATION, 


Defendant. 


PLEASE TAKE NOTICE that the plaintiff, Bank Fur 
Gemeinwirtschaft Aktiengesellschaft, hereby appeals to the 
United States Court of Appeals ror the Second Circuit from 
the second decretal paragraph of the judgment entered in 


this court on June 1, 1976, which denied plaintiff's recovery 


of damages against defendant, Amtraco Corporation. 


Dated: New York, N. Y. 
June 30, 1976 
Yours, etc. 


Fox Glynn & Melamed 
Attorneys for Plaintiff 
299 Park Avenue 

New York, N. Y. 10017 
Tele: (212) 593-6600 


Liebman, Eulau, Robinson & Perlman 
Attorneys for Defendant 

32 East 57 Street 

New York, N. Y. 10022 


Me 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AXTIENGESELLSCHAFT, 
7Z Civ. 2441 CHK) 
Plaintif£f, 
x 
-against- 
AMTRACO CORPORATION, 
Defendant. 
De eee ee ie eee . 


PLEASE TAKE NOTICE that bie deteident: Amtraco 
Corporation, hereby cross-appeals to the United States Court of 
Appeals for the Second Circuit from the first decretal paragraph 
of the judgment entered in this Court on June 1, 1976, which 


deemed defendant Amtraco Corporation liable to plaintiff. 


| 
} 
{ 
| 
BANK FUR GEMEINWIRTSCHAFT : NOTICE OF CROSS-APPEAL | 
J 


x. 


New York, N. 
July 6, 1976 


Dated: 


By ‘a member of the ee Salat 
Attorneys for Defendant 
32 East 57th Street 
New York, N.Y. 10022 
TO: Tel. Ne. €212) EL 3-552 


FOX GLYNN & MELAMED, ESQS. 
Attorneys for Plaintiff 
299 Park Avenue 

New York, WW. Y. 10017 


FOX cin a ELAMED 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) $$°$ 


SEL eELY SAF VIE , being duly sworn, 
deposes and says tHat deponent is not a party to the action, 
igs over 18 years of age. and resifge at Seat 

Best Oe Te a ONY SAK Tes 


Sreewern 2 Ge See SEES Ss «<P 


That on the 30 day of 1d cL OST ; aw, 


deponent personally served the within —attnin 0 DE eT) { 


ieSignatead below wno represent the 
this action and at the addresses below 
hose that have been designated by said 
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By leaving ee true copy if same witn a duly 
thorized person at their desigr op Ks 


coperiy Eiffessed aba copies of ne enetosed 
Wraps im tre post office 
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artment within See eee 
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